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NEWSPAPERS AND CONTEMPT OF COURT 
IN ENGLISH LAW 


praners no feature of modern journalism has been so severely . 
criticized as the attempt to try cases in the press before they 
have been heard in the courts. In their desire to furnish their 
readers with the latest startling news, newspapers, unless properly 
controlled by the law, may publish incorrect statements of fact 
or express biased opinions which will hinder a fair trial. This 
is particularly true in those cases, criminal or civil, which are to 
be heard by a jury, for under modern conditions every juryman 
reads a newspaper, and it is not unlikely that he will be influenced 
by what it says. The English courts have, therefore, taken a 
strong line in an attempt, which has proved remarkably success- 
ful, to put down this evil. 

Although the evil is a comparatively salted, one, having hardly 
existed before the beginning of the nineteenth century, and most 
of the leading cases have been decided within the past fifty years, 
the weapon with which it has been fought was originally forged 


in Anglo-Saxon times. “ Rules for preserving disipline,” says Sir j 
John Fox,* “ essential to the administration of justice, came into q 


existence with the law itself, and Contempt of Court (contemptus y 
curiae) has been a recognized phrase in English law from the 
twelfth century to the présent time.”” Contempt has always been 
divided into two separate classes: civil and criminal. Civil con- 


1 Tue Hisrory or Conrempr or Court (1927) 1. See also Beale, Contempt 
of Court, Criminal and Civil (1908) 21 Harv. L. Rev. 161. 
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tempt, which consists in disobedience to the orders of a court, is 
a wrong of a private nature as between the parties to a suit, while 
criminal contempt consists of any act which hinders the ad- 
ministration of justice, and is, therefore, a wrong against the 
State.? So wide a definition has encouraged the rapid development 
of this crime by the English courts. As Mr. Craies has said, ‘‘ The 
ingenuity of the judges and of those who are concerned to defeat 
or defy justice has rendered contempt almost Protean in its char- 
acter.” * Criminal contempts may be subdivided again into con- 
tempts committed in the presence of the court — in facie curiae, 
— such as the unfortunate case of the prisoner who, at the Salis- 
bury Assizes in 1631,* “ Ject un brickbat a le dit justice que nar- 
rowly mist”, and the more frequent and the far more important 
contempts committed out of court. It is by the doctrine of these 
criminal contempts committed out of court, sometimes called con- 
structive contempts, that what may, perhaps, be called a censor- 
ship of the press has been established in England.° 

No better illustration of the distinction between law in practice 
and law in the books can be found than in this subject of con- 
structive contempt, for, although in theory English and American 


law are substantially similar on this point, in practice there is 
only the slightest resemblance between them. In only fifteen 
of the fifty-eight American cases of publications held punishable, 
during the century between 1831 and 1928, did the publication 
relate to a case on or near trial before a petit jury. In England 


2 See (1923) 36 Harv. L. Rev. 617, 618: “ When the act simply interferes with 
the enforcement of a decree, whether affirmative or negative, it is civil contempt 
and punishment is remedial; but where the act strikes at the discipline and effi- 
ciency of judicial authority, it is criminal contempt and punishment acts penally.” 

8 See Contempt of Court, in 7 ENCYCLOPAEDIA BRITANNICA (11th ed. 1910) 25. 

4 Anonymous, Dyer 188b, n. (N. P. 1631). 

5 See Hughes, Contempt of Court and the Press (1900) 16 L. Q. Rev. 292: 
“The Star Chamber and licenser of printing have disappeared, but there still re- 
mains over the press of this country one disciplinary jurisdiction almost as stern 
and far-reaching in its peculiar domain as that of the Star Chamber. It is that of 
the judges to punish those who print or publish matter declared to be in contempt 
of the Court.” 

6 See the excellent articles by Nelles and King, Contempt by Publication in the 
United States (1928) 28 Cor. L. Rev. 401, 525, 548. The learned authors con- 
tinue: “ Mr. Henry W. Taft’s collection of instances in which the ‘trial by news- 
paper’ of sensational cases has proceeded with impunity might easily be aug- 
mented by any reader from his own observation. Mr. Taft, a believer generally 
in a wide scope of unchecked judicial power, concedes that it is idle to expect that 
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over five hundred cases can be listed, and there are many which 
have not been reported. An article on contempt of court in the 
(American) Encyclopedia of the Social Sciences" hardly men- 
tions control of the press; in the article on the same subject in 
Halsbury’s Laws of England * it occupies the major part of the 
text. The American lawyer may be interested, therefore, to see 
how the English law has developed and how it works in practice. 

The locus classicus on this subject is Lord Chancellor Hard- 
wicke’s judgment in Roach v. Garvan® in 1742, committing to 
the Fleet the printer of the St. James’s Evening Post for publish- 4 
ing libels against witnesses in a cause pending in court. His words , 
have been so frequently cited in subsequent cases that an ex- 
tended quotation is necessary: 


“ Nothing is more incumbent upon courts of justice, than to preserve a 
their proceedings from being misrepresented; nor is there any thing of 3 
more pernicious consequence, than to prejudice the minds of the publick 
against persons concerned as parties in causes, before the cause is finally 
heard. ... 

“ There are three different sorts of contempt. One kind of contempt 
is, scandalizing the court itself. There may be likewise a contempt of : 
this court, in abusing parties who are concerned in causes here. There 
may be also a contempt of this court, in prejudicing mankind against 
persons, before the cause is heard.” 1° 


In considering the law on this subject it is convenient to fol- d 
low Lord Hardwicke’s traditional threefold division, although, as q 
will appear later, there are a few cases which do not fall within 7 
this classification. It will, however, give a truer picture of the q 
subject if we reverse his order of contempts, for “ scandalizing 

‘the court ” is only of minor importance when compared with the 


two other kinds. 


many judges will have the hardihood to brave the sensational press by punishing q 
as contempts its circulation-breeding excesses.” Id. at 549. q 

7 Volume 4 (1931) 302-07. The references to English law in this article are 
not particularly happy. Thus in referring to the judgment in 1765 of Wilmot, J., q 
the author says, “ The Star Chamber was at this time undermining English justice, 
and Wilmot was led astray by its example.” Jd. at 305. The Star Chamber had 
been abolished in 1641. 

8 Volume 7 (2d ed. 1932) 1-58. 

® 2 Atk. 469 (Ch. 1742). Also cited as Re Read and Huggonson and the St. 4 
James’s Evening Post. 
10 Jd. at 460, 471. 
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PREJUDICING THE JURY 


This is by far the commonest form of contempt, and applies 
equally to criminal and civil cases. It is, of course, impossible 
' under modern conditions to prevent newspapers from referring 
to pending cases, but the courts have been astute, particularly in 
criminal cases, to punish any statements which may have a tend- 
ency to prejudice the issue. 

There are hardly any cases on contempt in relation to criminal 
| trials before 1888, when the Law of Libel Amendment Act ** was 
passed, for before that date it was doubtful whether the publica- 
| tion of proceedings held publicly before magistrates preliminary 
. to a committal to assize or quarter sessions was legal.’ The 
courts were divided in their views as to the public policy of pub- 
lishing such proceedings. On the one hand it was felt that a 
preliminary hearing was essentially ex parte in character, and that 
a prisoner would be prejudiced by having the case against him 
published before trial. Thus Lord Ellenborough said, 


“Tf any thing is more important than another in the administration 


i of justice, it is that jurymen should come to the trial of those persons on 
whose guilt or innocence they are to decide, with minds pure and un- 
| prejudiced. Is it possible they should do so, after having read for weeks 


and months before ex parte statements of the evidence against the ac- 
cused, which the latter had no opportunity to disprove or to con- 
trovert? ” 


; 11 51 & 52 Vict. c. 64, § 3 provides: “A fair and accurate report in any news- 
{ paper of proceedings publicly heard before any court exercising judicial authority 
shall, if published contemporaneously with such proceedings, be privileged. . . .” 

12 In Rex v. Davies, [1906] 1 K. B. 32, Wills, J., said, “ Offences of the exact 
kind in question in this case are necessarily of modern origin. They could not exist 
to any appreciable extent, if at all, before printing was freely resorted to; and as 
long as it was unlawful even to publish reports of proceedings before magistrates, 
on account of their supposed tendency to interfere with a fair trial, persons who 
knew that this was unlawful were not very likely to go to the further length of 
announcing and commenting upon supposed facts, to the prejudice of a prisoner, 
which had not even come before the magistrates. .. . from 1811 to 1888 but one 
case has been recorded in which the publication of reports of proceedings before 
justices tending to committals, or of extraneous matter connected with such reports, 
has come under judicial cognizance.” Id. at 38. See also Rex v. Parke, [1903] 
2 K. B. 432, 438. 

18 Rex v. Fisher, 11 R. R. 799 (K. B. 1811). 


888 po [Vol. 48 
| 
i 


1935] NEWSPAPERS AND CONTEMPT OF COURT 889 


On the other hand, it was felt by some of the judges that if pub- 
lication of preliminary proceedings were not permitted it would 
virtually amount to investigations behind closed doors, and the 
public would not be able to judge whether they were conducted 
fairly or not.‘* The question has now been settled by the Act of 
1888, which the courts have construed as giving an implied per- 
mission for such publications. Whether these newspaper reports 
are in the public interest is doubtful, and in a recent case, Rex v. 
Rouse,* it was argued with some force that the prisoner had been 
prejudiced by the introduction at the preliminary hearing of evi- 
dence which was not, and could not have been, later produced at 
the trial itself. 

The permission to publish these preliminary hearings encour- 
aged the press to extend their search for dramatic news, but the 
judges discouraged their activities. In Rex v. Tibbits and Wind- 
hurst ** an enterprising editor employed a “ Special Crime In- 
vestigator ” and published evidence which was highly prejudicial 
against two prisoners, evidence which he should have known would 
be inadmissible at the trial. After the prisoners were convicted, 
the editor and the reporter were themselves found guilty of at- 
tempting to interfere with the course of justice and were sentenced 
to six weeks’ imprisonment.’ This case emphasizes the point that 
in contempt of court it is not necessary to show that justice has 


14 This. argument convinced the court in Regina v. Gray, 10 Cox C. c. 184 
(Q. B. 1865), Lefroy, C. J., saying, “ Now, it is of the utmost importance for the 
public to know that the magistrates do their duty impartially and without influence 
of any sort, and that they exercised their duty fairly and correctly according to 
the evidence brought béeforé them — not only to prevent them from making unfair 

orders against the prisoners, but also to prevent them from undue influence which 
might be ascribed to them as officers appointed by the Crown.” Jd. at 189. 

15 The Times, Feb. 24, 1931, at 5 (K. B. D.). Evidence was given in the 
police court showing that Rouse was leading an immoral life with three women. 
In his argument in the Court of Criminal Appeal, Sir Patrick Hastings made the 
point that the trial jury must have known of this as “ we now live in a world in 
which the assistance of the Press is always afforded to make certain that all the 
more unsavoury elements in a man’s life, if disclosed, shall be given the most com- 
plete publicity.” The Lord Chief Justice remarked to counsel for the Crown, “ Is 
it not unfortunate that evidence as to character should be given at the police-court 
which cannot be given at the trial?” The court, however, dismissed the appeal, as 
such publication is permitted by.the law. 

16 [1902] 1 K. B. 77. : 

17 This is one of the rare modern cases where the procedure was by indictment. 
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been perverted: it is sufficient if it is proved that the article has a 
tendency to do so. 

Every notorious murder case tended to be accompanied by a 
proceeding for contempt of court; thus, in Rex v. Clarke,’* the 
editor of a newspaper published a cable that Crippen, who had 
fled to Canada and been arrested there, had confessed to the crime. 
Darling, J., after saying that, “It is most important that the 
administration of justice in this country should not be hampered 
; as it is hampered in some other countries ”,”* fined the editor £200 
and costs. The climax was reached in the popular but unattrac- 
7 tive “Crumbles Murder Case ” in 1924.7 The Evening Standard 
sent special “ criminal investigators ” to the scene, and published 
- some of their reports; it also interviewed a possible witness who 
had been warned by the police not to make a statement. The 
editor was fined £1,000 and costs, with a warning that similar 
conduct in the future would be punished by imprisonment. Since 
that case, the newspapers have in large part left the investigation 
of crimes to the police, and have been careful in the publication 
of possible evidence. 

There was some question for a time whether it was contempt 
to comment on a case after a person had been charged before the 
magistrates but before he had been committed for trial. In Rex 
i v. Parke™ the court had no hesitation in holding that it was, 
Wills, J saying, 

5 “Tt is true that in very nearly all the cases which have arisen there 
| has been a cause actually begun, so that the expression, quite natural 


under the circumstances, accentuates the fact, not that the case. has 
been begun, but that it is not at anend. That is the cardinal considera- 
tion. It is possible very effectually to poison the fountain of justice 
before it begins to flow.” ** 


Whether a publication before any proceedings have been begun 
can be held to constitute contempt has not been definitely settled, 
but it is almost certain that the courts would not hesitate to take 
this step if they felt that the administration of justice had been in- 


18 103 L. T. R. (N.s.) 636 (K. B. D. 1910). 
19 Jd. at 640. 
20 Rex v. Editor and Printers and Publishers of the “ Evening Standard”, 40 
T. L. R. 833 (K. B. D. 1924). 
21 [1903] 2 K. B. 432. 22 Id. at 438. 
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terfered with. In Rex v. Daily Mirror ** the editor was held guilty 
of contempt in publishing the photograph of an accused person at 
a time when it was still doubtful whether the question of identity 
might not be in issue. As the court pointed out, police officers are 


not allowed to show photographs of an accused person to wit- | 


nesses before the identification parade,** and it would be equally 
unfair to the prisoner if the newspapers were to publish his pic- 
ture so that witnesses might see it before they were called upon 
to identify him. As proceedings against the accused had already 
been commenced at the time when the photograph was published, 
it was not necessary for the court to consider whether such pub- 
lication would have constituted contempt if he had been merely 
under suspicion, but the judgment of the Lord Chief Justice sug- 
gests that, under certain circumstances, it would be so held. 

How careful newspapers must be not to prejudice a criminal 
trial is illustrated by Rex v. Astor.”> In this case it was held that 
the publication together in one article of two items of news, the 
first relating to pending civil proceedings in connection with a 
share transaction, the second giving a report of criminal pro- 
ceedings relating to the same transaction, was a contempt of 
court, since the jury trying the criminal case might thus have their 
attention called to the civil proceedings with which they were not 
concerned. 

If the mere arrangement of news may constitute contempt, it is 
obvious ‘that any comment or expression of opinion concerning a 
pending case must necessarily doso. To speak of an accused per- 
son as a “ rogue ”’, or to suggest that he may soon be compulsorily 
absent for a considerable length of time *° is wrongful, and is cer- 
‘tain to be followed by a fine. Contempt of court may even be 
committed by means of acartoon. Thus, in Rex v. Editor of the 
“ Evening News” ,”" a number of men had been arrested and 
charged with publishing seditious libels. The newspaper published 
a cartoon showing three allegorical figures in a car being arrested, 
who were labeled “ communism”, “sedition”, and “ mutiny ”. 
The editor was fined £100 and costs. 


23 [1927] 1 K. B. 845. 
24 Accord: William Goss, 17 ba App. R. 196 (1923); Rex v. Dwyer, [1925] 
2 K. B. 799. 25 30 T. L. R. 10 (K. B. D. 1913). 
26 Regina v. Balfour, 11 T. L. R. 492 (Q. B. D. 1895). 
27 The Times, Oct. 27, 1925, at 5 (K. B. D.). 
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As a rule, contempt of court is committed by prejudicing the 
jury against the prisoner, but in the recent case of Rex v. Mason ** 
the editor of the Daily Worker was fined £500 and costs for alleg- 
ing that the forthcoming trial of Sid Elias was a “ frame-up ”, and 
that he was a class-war prisoner. The amount of the fine was 
due in large part to the fact that this was not the editor’s first 
offense. 

Prejudicing a jury in a civil case is a much less frequent oc- 
currence, due to the fact that civil cases are ordinarily of less 
interest to the general public than are criminal ones. It is also 
more difficult to persuade a court that the publication will have 
a tendency to interfere with justice in such circumstances. Al- 
though any discussion in a newspaper of the rights of the parties 
to a case or of the evidence to be given is a technical contempt, 
the court will not exercise its power of committal for trifling 
reasons. In Hunt v. Clarke,”* Cotton, L. J., said, “ The question 
is not whether technically a contempt has been committed, but 
whether it is of such a nature as to justify and require the court 
to interfere.” *° 

Even in civil cases newspapers must be careful of the news 
they publish. Although in a criminal case it is permissible to 
publish a report of the preliminary proceedings, in a civil case 
publication of a statement of claim containing damaging allega- 
tions may not only subject the editor to an action for libel but 
also to punishment for contempt. Thus, in Rex v. Astor * Scrut- 
ton, J., held that a newspaper ought not to publish the statement 
of claim, or the affidavit on which it was sought to wind up a 
company on the ground of fraud in the directors, or even the 
writ containing similar charges. The attitude of the courts in 
these cases is well illustrated by the report of the judgment of 
Day, J., in Chesshire v. Strauss: © 


28 The Times, Dec. 7, 1932, at 4(K.B.D.). 

29 61 L. T. 343 (Ct. App. 1889). 

80 Jd. at 344. The learned Lord Justice continued: “ If anyone discusses in a 
paper the rights of a case or the evidence to be given before the case comes on, that, 
in my opinion, would be a very serious attempt to interfere with the proper ad- 
ministration of justice. It is not necessary that the court should come to the con- 
clusion that a judge or jury. will be prejudiced; but if it is calculated to prejudice 
the proper trial of a cause, that is a contempt, and will be met with the necessary 
punishment in order to restrain such conduct.” Ibid. 

81 30 T. L.R. 10 (K. B. D. 1913). 82 12 T. L. R. 291 (Q. B. D. 1896). 
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“It was shocking that newspapers should publish such matters as 
this which had not been before any Court of Justice. There was no 
excuse for that. It was interfering with the cause of justice to make 
public the statement of claim in this way, which was the ex parte state- 
ment of one side.” 


1935] 


Not only is it against professional ethics for a solicitor to at- 
tempt to argue his client’s case in the newspapers, but it may 
also subject him to punishment for contempt. In Daw v. Eley,** 
while suit was pending to restrain the infringement of a patent, 
the defendant’s solicitor wrote, under an assumed name, a letter 
to a newspaper tending to disprove the novelty of the invention. 
Lord Romilly, M. R., held that this was a contempt, saying that 
“. . . gentlemen who are concerned for contending clients in this 
Court, whether solicitors or counsel, should abstain entirely from 
discussing the merits of those questions in public print ”.** 

The civil cases in which questions of contempt most frequently 
arise are libel cases where the newspaper is itself the defendant. 
Here the courts are faced with an obvious dilemma. If they 
permit the newspaper to continue its attacks against the plaintiff, 
the fairness of the trial may be interfered with, especially if the 
paper has a large circulation. On the other hand, if such attacks 
are prohibited by the court as soon as a writ for libel has been 
served, then the plaintiff is able to purchase for the sum of a few 
shillings (being the cost of the writ) immunity from further at- 
tack, however justified that attack may be.*° The courts, there- 
fore, consider each case on its merits, and, as a rule, will not in- 
terfere if the editor can show that the attack is a bona fide one, 
not made to prejudice the trial, and that he intends to justify the 
statements.** Two cases will illustrate the practice adopted by 
courts. In Rex v. Editor of Daidy Mail ” the plaintiff 


LR. 7 Eq. 49 (1868). 

84 Td. at 61. 

85 This dilemma was well put by Phillimore, J., in Rex v. Blumenfeld, 28 
T. L. R. 308, 311 (K. B. D. 1912): “ The Court had to reconcile two things — 
namely, the right of free speech and the public advantage that a knave should be 
exposed, and the right of an individual suitor to have his case fairly tried. The 
only way in which the Court could save both was to refuse an unlimited extension 
of either right. It became, then, a question of degree.” 

86 Cronmire v. “ Daily Bourse” (Ltd.), 9 T. L. R. ror (Q. B. D. 1892); In re 


Labouchere — Kensit v. “ The Evening News (Ltd.) ”, 18 T. L. R. 208 (K. B. D. 


1901). 37 44 T. L. R. 303 (K. B. D. 1928). 
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Factor issued a writ for libel against the Daily Mail on Decem- 
ber 15. On December 23 another article was published by the 
paper in which the editor stated that he would not be deterred 
from continuing his attacks by the writ, adding, “ We thought 
we had succeeded in chasing this arch-swindler back to his haunts 
in America for good.” ‘The court refused Factor’s application for 
a writ of attachment against the editor as it appeared that the 
Daily Mail had carried on a campaign against him for many 
months, and he had taken no steps to vindicate his character by 
bringing an action. 

On the other hand, in Higgins v. Richards ** an editor found 
himself committed to prison for six weeks for attempting to 
prejudice the trial of a case in which he was the defendant. The 
chief constable of Neath had brought an action against him for 
alleged libels referring to his conduct during certain riots, but 
before the trial could take place the defendant published another 
article commenting adversely on the plaintiff’s character and re- 
ferring to an alleged scandal in connection with the police force. 
The court found that the publication of these comments was in- 
tended to prejudice the trial of the action, and was of so seri- 
ous a nature as to merit imprisonment without the option of a 
fine. 

As a general rule no contempt of court is committed by com- 
menting on a trial that has taken place, for no prejudice can be 
created. Thus, in Dallas v. Ledger ** the unsuccessful defendant 
published an article censuring the jury, but the court refused to 
commit for contempt even though the defendant had given notice 
of an application for a new trial. As Stephen, J., pointed out, 
even if this were granted, a considerable time must elapse before 
the second trial, and it was highly improbable that anyone who. 
had read the article complained of would be on that jury.*° But 
if the jury at the first trial have disagreed, then it is contempt to 
discuss the case in the newspapers, for it is clear that a second 
trial will take place.** 


88 28 T. L. R. 202 (K. B. D 1912). 

89 4 T. L. R. 432 (Q. B. D. 1888). 

40 See id. at 434. 

41 In re Labouchere —ex parte the Columbus Co. (Ltd.), 17 T. L. R. 578 
(K. B. D. i901). 
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PREJUDICING WITNESSES 


Contempt of court by publication of an article calculated to 
prejudice witnesses is a rare offense, for, when a case is to be tried 
before a jury, it is more usual to allege that the article may 
prejudice the jury. The most recent case is Rex v. Editor of the 
Empire News.*® The Bishop had laid a complaint against a 
rector charging that he had been guilty of immoral conduct with 
a number of women. Before the charges could be tried in the 
consistory court, the newspaper published articles in which it was 
suggested that the Bishop’s case-was supported by “ bribery, cor- 
ruption and blackmail”, while the rector was held up as a sort 
of hero. Although such articles obviously would not prejudice the 
consistory court, it was not unlikely that they might influence some 
of the witnesses, many of whom came from a comparatively un- 
educated class. The editor was therefore fined £100 and costs.** 


ABUSING PARTIES AND WITNESSES 


It is obviously in the interest of justice that parties should feel 
themselves free to bring their cases into court, either as plaintiffs 
or defendants. This may be prevented, however, if they are 
threatened with public criticism and abuse if they do so; many 
a man will prefer to forgo his rights rather than suffer the un- 
merited disapproval of his neighbors. It is essential, therefore, 
that newspapers should not attack a litigant in such a manner as to 
prevent him from bringing forward his claim. Similar to the 
abuse of a party is the even more dangerous threatened abuse of 
a possible witness. Here the interference with justice is even 


clearer, for it is obvious that a witness, having less at stake, will - 


be more easily influenced by an attack. 

Perhaps the leading case on contempt by abuse of parties is the 
recent one of In re The William Thomas Shipping Co., Lid.** Sir 
Robert Thomas was the managing director of a company which 
went into the hands of a receiver. He authorized various news- 
papers to publish interviews in which he adversely criticized the 


42 The Times, Feb. 23, 1932, at 4 (K. B. D.). 
48 The costs in this case probably amounted to over £200. 
44 [1930] 2 Ch. 368. 
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conduct of the plaintiffs in having obtained the appointment of 
a receiver, and in which he misrepresented the effect of the legal 
proceedings. In holding both him and the editors of the news- 


papers guilty of contempt, Maugham, J., said, 


“ T think that to publish injurious misrepresentations directed against 
a party to the action, especially when they are holding up that party to 
hatred or contempt, is liable to affect thé course of justicé, because it 
may, in the case of a plaintiff, causé him to discontinue the action from 
fear of public dislike, or it may cause the defendant to come to a com- 
promise which he otherwise would not come to, for a like reason. I 
think that that consideration has peculiar weight in the case of a repre- 
sentative action such as this, being an action of a kind which is gen- 
erally brought in the Chancery Division.” ** 


Later in his judgment the learned judge expressed the opinion 
that if the interview had fairly stated the result of the evidence 
on which the court had made the order for the appointment of a 
receiver, and had in a temperate manner expressed the opinion 
that another course ought to have been taken by the plaintiffs, 
this would not have constituted contempt.** 

Another case of peculiar interest is Hutchinson v. Amalgamated 
Engineering Union.** After Hutchinson had applied for an in- 
junction to restrain the Engineering Union from removing him 
from his office as president, the Daily Worker published an article 
bitterly attacking him and saying that the members of the union 
“will no doubt have no mercy upon those who seek to upset 
working-class decisions in the capitalist courts.” Goddard, J., 
in fining the editor £50 and costs, held that the article constituted 
a direct threat to a litigant who was pursuing an action in the 
High Court, and that it was thereby calculated to interfere with 
the due administration of justice. Of even greater moment was 
the effect such an article might have on possible witnesses. “I 
can conceive nothing”, the learned Judge continued, “ more cal- 
culated to make persons the plaintiff might desire to call as wit- . 
nesses hesitate or refuse to give him their assistance: if no mercy 
was to be shown to him what was the probable fate that awaited 
those who assisted him? ” ** 


45 [1930] 2 Ch. at 376. 47 The Times, Aug. 25, 1932, at 4 (K. B. D.). 
46 See id. at 377. 48 Ibid. 
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The courts are careful, however, not to extend this rule so as 
to prevent comments by newspapers on matters of public in- 
terest. Thus, In re South Shields (Thomas Street) Clearance 
Order, 1931,*° was a case in which the applicants had objected 
to certain clearance orders confirmed by the Minister of Health 
and had entered an appeal in the High Court; thereafter the 
newspaper published articles suggesting that the applicants were 
hindering the progress of housing in the borough. In refusing 
to grant a rule against the editor, the court held that the articles 
could not reasonably be construed as calculated to deter the ap- 
plicants from coming to the court. 

Nor is every criticism of a party prohibited, for such criticism 
may be necessary for the adequate preparation of the critic’s own 
case. Thus, in In re New Gold Coast Exploration Co.,° a share- 
holder, who had taken out a summons asking for the removal of 
the voluntary liquidator in a voluntary winding-up of the company, 
issued a circular to other shareholders asking them to support 
his application. In dismissing an application that the share- 
holder should be committed for contempt because of this action, 
Cozens-Hardy, J., said, “I regard it as ludicrous to say that this 
circular will in any way interfere with o prejudice the due trial 
of this matter.” ™ 

Similarly an advertisement offering a reward for evidence, if 
made in good faith, will not constitute contempt. In Plating Co. 
v. Farquharson,” an injunction having been granted to restrain 
the defendants from infringing a patent, they gave notice of 
appeal, and at the same time published an advertisement offering 
a reward of £100 to anyone who could produce documentary evi- 
dence that nickel plating was done before 1869. The court, in 
refusing to grant a rule, held that the advertisement could not be 
construed as an inducement to witnesses to manufacture fraudu- 
lent evidence. 

On the other hand, an advertisement offering a reward for evi- 
dence may constitute contempt if it is made for improper mo- 


49 173 L. T. 76 (K. B. D. 1932). 

50 [1901] 1 Ch. 860. 

51 Td. at 863. Cf. In re Crown Bank, 44 Ch. D. 649 (1890); J. & P. Coats v. 
Chadwick, [1894] 1 Ch. 347. 

52 17 Ch. D. 49 (1881). 
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tives. Butler v. Butler” was a suit for divorce on the wife’s 
petition; the husband published over his name the following notice 
in the district in which she lived: “ 25 pounds reward will be paid 
for full and legal evidence of the confinement of a certain young 
married woman of a female child, probably not registered, on or 
just before February 7, 1885.” It was held that this was con- 
tempt, as it was not a bona jide attempt to procure evidence, but 
was “a document calculated to prejudice the petitioner in the 
eyes of the public, so as to discredit her in the assertion of her 
right in this Court.” ™ : 

These various cases show how careful the English courts are 
to protect both the parties and the witnesses to an action from 
any attacks which, by deterring them either from asserting their 
claims in court or from giving evidence, may interfere with the 
due administration of justice. 


SCANDALIZING THE COURT 


Scandalizing the court means any hostile criticism of the judge 
as judge; any personal attack upon him, unconnected with the 
office he holds, is dealt with under the ordinary rules of slander 
and libel. Although the number of cases dealing with this branch 
of constructive contempt are comparatively rare, so much empha- 
sis has been placed upon them that the other more important 
functions of the law are in danger of being ignored. 

The modern law on this subject begins with the case of The 
King v. Almon,” which had a remarkable history. In 1765 a 
rule nisi was obtained to attach Almon for publishing a libel on 


53 173 P. D. 73 (1888). 

54 Jd. at 75. A similar case is Brodribb v. Brodribb & Wall, 11 P. D. 66 (1886). 
A co-respondent in a suit for divorce published the following advertisement: “A 
notice having been served on me this day affecting my character and reputation, I 
take the earliest opportunity of giving the charges therein contained the most un- 
qualified denial, and I hereby offer a reward of one hundred guineas for such in- 


- formation as will lead to the discovery and conviction of the instigators of such 


charges.” In holding him guilty of contempt the President said, “. . . I must ex- 
press my strong condemnation of his conduct, which is not in any way calculated 
to serve the interests of justice, and which as tending to deter witnesses from com 
ing forward to give evidence, is certainly a contempt of Court.” Id. at 67. 

55 Reported in Chief Justice Wilmot’s Notes or Opinions AND JuDGMENTS DE- 
LIVERED IN DIFFERENT Courts (Eardley-Wilmot ed. 1802) 243 (K. B. 1765). 
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Lord Mansfield, Chief Justice of the Court of King’s Bench. 
Counsel for Almon argued that the procedure by attachment was 
not applicable to a case of contempt out of court, and that in- 
dictment, as in the case of ordinary crimes, was the proper pro- 
cedure. Judgment was reserved, and when the judgment pre- 
pared by Wilmot, J.,°° in favor of granting the attachment was 
ready’ to be delivered, it was discovered that the rule nisi had 
been entitled The King against Wilkes. The case had to be 
abandoned, and, as a change of ministry followed, the prosecution 
was dropped. Wilmot’s undelivered judgment was not published 
until after his death, when in 1802 his son edited his papers. 

The judgment declared that a libel on a judge in his judicial 
capacity is punishable by the process of attachment without the 
intervention of a jury, and it stated that this summary form of 
procedure was founded upon immemorial usage. Sir John Fox 
has shown that this historical statement is incorrect, for “ in early 
times criminal contempt committed by a stranger out of court 
was proceeded against like any other trespass in the common law 
courts, with the assistance of a jury, unless the contempt were 
confessed ”’.°” Nevertheless, in spite of its historical inaccuracy, 
the doctrine of Wilmot, J., was followed in 1821 in Rex v. Clem- 
ent ** and in subsequent cases, and this convenient summary 
method is now established. This is an interesting example of 
how an error in history may prove of benefit in the development 
of the law, for if it were necessary to try before a jury every case 
of constructive contempt, such as prejudicing the jury or threaten- 
ing the parties, the present control of the press would lose most 
of its efficacy. 

-Fortunately, cases in which there have been attacks upon the 
judges are infrequent, but reference to some of the more recent 
ones will illustrate the attitude of the courts on this question. In 
1873 the notorious Tichborne case, in which Castro or Orton (his 
name is not certain) claimed to be the missing Sir Roger Tich- 
borne, reached its climax. After the failure of his action in the 
civil courts, Castro was indicted for perjury. At a public meeting, — 
held to raise funds for his defense, two members of Parliament, 


56 At this time he was a puisne judge of the Court of King’s Bench. He was 
appointed Chief Justice of the Common Pleas in 1766. 
57 Op. cit. supra note 1, at 4. \ 58 4 B. & Ald. 218 (K. B. 1821). 
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Onslow and Whalley, alleged that there was a conspiracy against 
Castro and that he could not have a fair trial. They were fined 
£100 for this contempt,® the words used clearly charging con- 
spiracy on the part of the judges who were to try the perjury 
case. The Lord Chief Justice in his judgment, in which the three 
other judges concurred, added the warning that similar contempts 
in the future might be punished with imprisonment. The next 
day an adventurous Mr. Skipworth hurled “ this intimation back 
with the contempt with which he (the Lord Chief Justice) treated 
these honourable persons.” He also added, “I say that Lord 
Chief Justice Cockburn was not the fit person to try anything 
in connexion with the case.” As might have been foreseen, a 
writ of attachment issued, and the divisional court, on which the 
Lord Chief Justice did not sit because of the pérsonal attack 
against him, fined Skipworth £500 and ordered him to be im- 
prisoned for three months. In his lengthy judgment, in which 
he reviewed the law of constructive contempt, Blackburn, J., held 
that the summary power was necessary because “if we are to 
wait for that to be done by ordinary criminal process and an 
ordinary trial, there might be great mischief done, because that 
process is slow.” * 

The next two cases to be noted were before the Judicial Com- 
mittee of the Privy Council, Jn the Matter of a Special Reference 
from the Bahama Islands and McLeod v. St. Aubyn.®* In the 
lattér, Lord Morris, forgetting the Onslow and Skipworth cases, 
made the strange remark that, “Committals for contempt of 
Court by scandalising the Court itself have become obsolete in 
this country.” * He was over-optimistic, for within a year of his 
judgment the leading case of Régina v. Gray © was tried. At the 
Birmingham Assizés Darling, J., when about to try a prisoner for 
publishing an indecent book, warned the reporters present against 
publishing any details. After the trial was concluded, but while 
the Assizes were still continuing, Gray published an article headed, 
“ A Defender Of Decency ” in which he said, “ No néwspaper can 


59 Qnslow’s and Whalley’s Case, L. R. 9 Q. B. 219 (1873). 

60 Skipworth’s and Castro’s Case, L. R. 9 Q. B. 230 (1873). 
61 Td. at 233. 

62 [1893] A. C. 138. 64 7d. at 561. 

68 [1899] A. C. 549. 65 [1900] 2 Q. B. 36. 
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exist except upon its merits, a condition from which the Bench, 


happily for Mr. Justice Darling is exempt,” and later added, “ Mr. 
Justice Darling would do well to master the duties of his own 
profession before undertaking the regulation of another.” The 
judge took no action in his own court, but somé days later the 
Attorney-General took proceedings against the publisher before 
a divisional court in London. In his judgment, fining Gray 
£100 and £25 costs, Lord Russell of Killowen, C.J., said that 
“ Judges and Courts are alike open to criticism, and if reasonable 
argument or expostulation is offered against any judicial act as 
contrary to law or the public good, no Court could or would treat 
that as contempt of Court.” * But the court found that what 
was said was not criticism, for, “ I repeat that it is personal scur- 
rilous abuse of a judge as a judge.” *’ The fact that the article 
was published after the trial had been concluded did not prevent 
it from being in contempt, for an attack upon judges, as was said 
by Wilmot, J., in Almon’s Case, “excites in the Minds of the 
People a general Dissatisfaction with all Judicial Determinations, 
. . . and whenever men’s Allegiance to the Laws is so fundamen- 
tally shaken, it is the most fatal and dangerous Obstruction of 
Justice.” 

The most striking case on this branch of the law of contempt 
is the recent one of Rex v. Editor of the “ New Statesman”. 
Upon the case of Gwynne v. Stopes, in which Dr. Marie Stopes, 
the well-known advocate of birth-control, had been sued for libel, 
the defendant published the following comment: “ The serious 
point in this case, however, is that an individual owning to such 
views as those of Dr. Stopes cannot apparently hope for a fair 
hearing in a Court presided over by Mr. Justice Avory — and 
there are so many Avorys.” Counsel for the editor argued that 
by this paragraph it was intended to convey that the subject of 


66 Jd. at 40. 67 Ibid. 

68 WitmoT, op. cit. supra note 55, at 255. This case was criticized in an in- 
teresting article by Hughes, supra note 5. He argued that “the whole object of 
the law of contempt of Court is to prevent interference with the administration of 
justice in cases pending in the Court. It is a weapon which may not be used by 
the Courts for any other purpose. To obtain redress for a libel a judge must have 
recourse to the ordinary civil tribunal or prosecute the offender criminally just as a 
Prime Minister is obliged to do.” Id. at 297. 

89 44 T. L. R. 301 (K. B. D. 1928). 
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birth-control was so controversial that no one who held strong 
views on one side or the other could prevent his judgment from 
being unconsciously influenced by them. The court, in finding 
the editor guilty of contempt and in ordering him to pay all costs 
of the proceedings, held that this did not constitute a defense. 
“ Tt imputed ”, said Lord Hewart, L. C. J., in speaking of the edi- 
torial, “ unfairness and lack of impartiality to a Judge in the 
discharge of his judicial duties. The gravamen of the offence was 
that by lowering his authority it interfered with the performance 
of his judicial duties.” *° 

This case was severely criticized in  Pecteniut Laski’s interest- 
ing article “ in which, as a sound conservative, he urged a return 
to the law before 1765 and a rejection of the innovation introduced 
by Wilmot, J. As his view of the modern practice is so un- 
favorable it may, perhaps, be pointed out that, as a layman, he 
has misunderstood the law on an important point. He states that 
in a case of contempt there is no appeal and that there is no 
pardoning power: ” if this were true the situation would indeed 
be remarkable, for there would be no remedy however unreason- 
able or arbitrary the action of the judges might have been. Unfor- 
tunately Professor Laski-has here combined the law of civil and 
criminal contempt: in civil contempt there is an appeal but no 
pardoning power, while in criminal contempt there is no appeal ™ 
but the pardoning power remains in the Crown. Therefore, if 
a judge should inflict an unreasonable punishment, it can always 
be remitted. Secondly, Professor Laski attempts to prove that 
the law concerning constructive contempts is unpopular in Eng- 
land by showing that on five occasions bills have been introduced 
into the House of Commons or the House of Lords for its abolition, 


70 44 T. L. R. at 303. 

71 Procedure for Constructive Contempt in England (1928) 41 Harv. L. Rev. 
1031. 

72 See id. at 1033. 

78 No right of appeal from an order for attachment or committal for criminal 
contempt is given by the Criminal Appeal Act, 1907, 7 Epw. 7, c. 23, which extends 
only to convictions upon indictments or information. 

74 In the Matter of a Special Reference from the Bahama Islands, [1893] A. C. 
138: “The Royal Prerogative extends to the remission of sentences which are 
merely of a punitive character inflicted for contempt of Court.” 


j 
a 
4 
4 
4 
f 


vs 


1935] NEWSPAPERS AND CONTEMPT OF COURT 903 


and that “ in 1906 and 1908, indeed, two resolutions condemning 
the procedure were carried, one unanimously, in the House of 
Commons.” ** It would, perhaps, have given a more accurate 
picture of English law if he had noticed that in all these instances 
the criticism was leveled against the administration of the law in 
Ireland. So, in the 1906 debate,” the Attorney-General for Ire- 
land remarked that “ although the law was the same [in England 
and Ireland] the practice had been very different, and the circum- 
stances of the two countries were quite different. So a state of 
the law which might produce no injustice in England might pro- 
duce very grave injustice in Ireland.” * Moreover, the Irish 
criticism was leveled primarily against civil contempt, namely, the 
administration of the land law. 

This does not, however, detract from the weight of Professor 
Laski’s chief argument that as the law of constructive contempt 
may prevent criticism of the judiciary, it is in conflict with the 
“case for a wide freedom to criticize in a democratic state.” ” 
Whether, for the sake of assuring such freedom, it would be de- 


sirable to run the risk of subjecting the judges to scurrilous abuse 


is a matter of opinion: the prospect of seeing a judge cross- 
examined before a jury concerning alleged prejudice on his part 
is hardly an alluring one. As the conduct of a judge in England 
can always be questioned in Parliament, it is thought by many 
that this is a sufficient safeguard against the danger of judicial 
misconduct. 

The most recent case on “ scandalizing the court ” is Rex v. 
Colsey,"® which illustrates that a charge against a judge of un- 
conscious bias is as much a contempt as is a charge of conscious 
prejudice. The editor of Truth was ordered to pay a fine of £100 
and costs for having commented on Lord Justice Slesser’s judg- 
ment in the case of Rex v. Minister of Labour in the following 
terms: “ Lord Justice Slesser, who can hardly be altogether un- 


7 Supra note 71, at 1035. 


76 Debate in House of Commons on Contempt of Court in Ireland, 155} Part. 


Des. (4th ser. 1906) 579-614. 
77 Id. at 606. 
78 Supra note 71, at 1041. 


79 The Times, May 9, 1931, at 4 (K. B. D.). See Note (1931) 47 L. Q. Rev. 
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biased about legislation of this type, maintained that really it was 
a very nice provisional order or as good a one as can be expected 
in this vale of tears.” Lord Justice Slesser had been attorney- 
general in a former Labour government which supported this 
legislation. This case seems to carry the doctrine of constructive 
contempt to its extreme limits, for the administration of justice 
can hardly have been seriously endangered by the editor’s mild 
but expensive humor. It gives some support to Professor Laski’s 
view that this summary power may sometimes be used in an 
unwise manner, but a single, not very serious, case hardly justi- 
fies the suggestion that a fundamental change in the law is re- 
quired. 
PUBLICATION IN VIOLATION OF SECRECY 


A type of contempt which does not fall within the threefold 
classification of Lord Chancellor Hardwicke consists in the pub- 
lication of the report of evidence given in a judicial proceeding 
which the court has either temporarily or permanently forbidden. 
As a rule most proceedings must be open to the public, with the 
concomitant result that publication of the proceedings cannot be 
forbidden, but in certain cases where justice cannot be done in 
any other way secrecy may be enjoined. Under the latter cir- 
cumstances publication will constitute contempt. The earliest re- 
ported case is Rex v. Clement * in which, several persons being ° 
successively on trial for treason (the Cato Street conspiracy) on 
similar facts, the court issued an order that no report of the trials 
should be published until all of them had been concluded. In 
breach of this order, the defendant, a newspaper editor, pub- 
lished an account of one of the trials while the others were still 
taking place. Upon a summary application he was fined £500 for 
contempt. 

Whether this case is still good law seems doubtful, for a criminal 
trial must be held in public, and, except in a few statutory cases,” 
the judge has no power to forbid the publication of evidence given 


80 4 B. & Ald. 218 (K. B. 1821). 

81 The Criminal Justice Act, 1925, 15 & 16 Geo. V, c. 86, § 41, provides that 
no person shall “ (a) take or attempt to take in any court any photograph, or with 
a view to publication make, or attempt to make, in any court any portrait or 
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publicly. The English practice is for the judge to request the 
press not to report the evidence, particularly in blackmail cases, 
and this request is uniformly honored. This, however, is a matter 
of courtesy and not of right. In Scott v. Scott * a wife brought an 
action for nullity of marriage, and, with the consent of both 
parties, the trial judge ordered the case to be heard in camera. 
Some time after the conclusion of the trial the wife published a 
part of the evidence. After protracted litigation the House of 
Lords held that she had not been guilty of contempt, as the trial 
judge had had no power to order the case to be heard in camera; 
the mere fact that the evidence might prove embarrassing to the 
parties did not empower him to exclude the public. 

An illuminating case, in which the violation of secrecy was held 
to be contempt, is Rex v. Editor of the “ Daily Mail”. A pris- 
oner had been found guilty and sentenced by a court-martial, but 
before the sentence had been confirmed and promulgated by the 
appellate officer, a reporter obtained news of the result and 


sketch, of any person, being a judge of the court, or a juror, or a witness in or a 
party to any proceedings before the court, whether civil or criminal; or (b) publish 
any photograph, portrait or sketch taken or made in contravention of the fore- 
going provisions of this section or any reproduction thereof; and if any such person 
acts in contravention of this section he shall, on summary conviction, be liable in 
respect of each offence to a fine not exceeding fifty pounds.” 

¢ The Judicial Proceedings (Regulation of Reports) Act, 1926, 16 & 17 Gro. V, 
c. 61, § 1(1), provides that (a) it shall not be lawful to publish in relation to any 
judicial proceedings any indecent matter calculated to injure public morals, (b) in 
relation to any judicial proceedings for dissolution of marriage, nullity of marriage, 
judicial separation, or restitution of conjugal rights any particulars other than 
(i) the names, addresses and occupations of the parties and witnesses; (ii) a concise 
statement of the charges, defenses and countercharges; (iii) submissions and de- 
cisions on any point of law; and (iv) the summing-up of the judge and the finding 
of the jury, and any observations made by the judge in giving judgment. Contra- 
ventions of this Act may be punished by imprisonment not exceeding four — 
or by a fine not exceeding five hundred pounds, or both. 

The Children and Young Persons Act, 1932, 22 & 23 Geo. V., c. 46, § 81, pro- 
vides that no newspaper report of any proceedings in a juvenile court shall reveal - 
the name, address, or school, or include any particulars calculated to lead to the 
identification of the child concerned, nor shall any picture of the child be published, 
provided that the court or the Secretary of State may otherwise order in the in- 
terests of justice. Contravention of this section is punished by a fine not exceeding 
fifty pounds. 

82 [1913] A. C. 417. 

, 83 [1921] 2 K. B. 733. 
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published it. In holding that this constituted contempt, Lord 
Coleridge said, 


“To make public that which should be secret may be seriously to 
interfere with the free action of that officer [the appellate officer]. It is 
no answer to say that the officer was not in fact so influenced. It is 
sufficient contempt if the publication was calculated or tended to in- 
terfere with his free action or decision.” ** 


The editor was fined £200 and costs.*° 


MISREPRESENTATION OF JUDICIAL PROCEEDINGS 


It is, perhaps, fortunate for legal writers that an inaccurate or 
misleading account of judicial proceedings that have ended does 
not constitute contempt if made innocently. Whether an inten- 
tional misrepresentation under these circumstances is a contempt 
is doubtful. In J/kley Local Board v. Lister ** the defendant was 
committed for ten days for publishing a circular in which he 
falsely stated that the judge had criticized the plaintiffs. This 
was held contempt on the dual grounds that it tended to bring the 
court itself into disrepute, and was unfair to the other party. But 
in Dunn v. Bevan, Sargant, J., refused to commit on substan- 
tially similar facts, holding that if the proceedings in a court were 
ended, then, unless there was an attack on the court itself, the 
mere making of misleading statements as to the proceedings must 
be dealt with by way of the ordinary law of libel or slander. 


DEFENSES 


As contempt of court is a criminal offense it is said that there 
must be mens rea on the part of the defendant. In all cases where 
the parties to an action are themselves charged with contempt, no 
difficulty on this point can arise, but where the alleged contempt 
is committed by a third party, such as a newspaper, there may in 
fact be no knowledge that there is a civil action or a criminal trial 

84 [1921] 2 K. B. at 749. 

85 See also the amusing case of Im re Martindale, [1894] 3 Ch. 193, in which a 
young author eloped with a ward of court, and then used the subsequent legal pro- 
ceedings for advertisement purposes. 


86 rz T. L. R. 176 (Ch. D. 1895). 
87 [1922] 1 Ch. 276. 
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1935] 


which the article can prejudice. The practical rule established 
by the judges is that it is not necessary to show that the editor 
knew that he was committing a contempt; it is one of his first 
duties to guard against publishing any news, true or false, which 
may have that effect. Here again the classic-statement is found 
in Lord Hardwicke’s judgment in Roach v. Garvan: ** 


“ With regard to Mrs. Read, the publisher of the St. James’s Evening 
Post, by way of alleviation, it is said, that she did not know the nature 
of the paper; and that printing papers and pamphlets is a trade, and 
what she gets her livelyhood by. 

“ But, though it is true, this is a trade, yet they must take care to do 
it with prudence and caution; for if they print any thing that is libellous, 
it is no excuse to say, that the printer had no knowledge of the con- 
tents, and was entirely ignorant of its being libellous; and so is the rule 
at law, and I will always adhere to the strict rules of law in these 
cases.” °° 


If, however, a publisher can show that it is a case of bona fide 
ignorance, not due to any negligence on his part, then it is doubt- 
ful whether any action will be taken. Thus, in Metropolitan 
Music-Hall Co. v. Lake,*° Chitty, J., after asking whether a pub- 
lisher was bound to know what was going on in Her Majesty’s 
courts said, “‘ It would be a strong thing to say that a man exposes 
himself to the severity of the doctrine of contempt where he does 
a thing in ignorance, and the Court accepts his statement that he 
was ignorant.” But if the editor knows that an action is likely 
to be brought, then it is no excuse to show that he was ignorant 
of the fact that an action had actually been commenced.” 

At first impression it may seem strange that truth is not a de- 
‘fense, but on consideration it is obvious that it must be immaterial, 
for the purpose of punishment for contempt is to prevent a case 
from being tried in the newspapers before it is tried in the courts. 
The leading authority on this point is Skipworth’s and Castro’s 
Case ** in which the defendants asked for a trial by jury so that 

88 2 Atk. 469 (Ch. 1742). 

89 Td. at 472. Cf. Ex parte Greene, 7 T. L. R. 4it (Q. B. D. 1897); Rex v. 
Mason, The Times, Dec. 7, 1932, at 4 (K. B. D.). 
90 5 T. L. R. 329 (Ch. D. 1889). 
91 Herring v. British & Foreign Marine Ins. Co., Ltd., 11 T. L. R. 345 (Q. B. D. 


1895) ; Rex v. Gossip, The Times, Feb. 18, 1909, at 6 (K. B. D.). 
92 L. R.9 Q. B. 230 (1873). 
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they could prove their allegation that there was a conspiracy 
against Castro. In his judgment Blackburn, J., said, 

“ The defendant urged that we ought to allow the case to go to trial 
before a jury, because he might prove the.truth of what he had alleged. 
The truth of it has nothing to do with the question. The question at 
present is, is he trying to interfere with the course of justice? . . . But, 
however true the statements made might be, to prejudge the trial is 
none the less a contempt of Court, and one which we must check.” ** 


Thus the law recognizes the fact, which is obvious in ordinary 
social life, that the man who insists on the right to tell the truth 
as he sees it, without regard to the surrounding circumstances, 
may sometimes do more harm than good. There is a place for 
everything — even for the assertion of a supposed truth. 


PROCEDURE 


As Sir John Fox has shown, before the eighteenth century the 
procedure in the case of a criminal contempt not im facie curiae 
was by indictment or information as in the case of all ordinary 
crimes. This procedure, although still possible today, is almost 
obsolete,”* and at present the usual methods of trial are summary, 
namely, by application for a writ of attachment or upon motion 
for committal. The differences between the two modes are tech- 
nical rather than substantial: before the Judicature Act a man 
was committed for doing what he ought not to do, and attached 
for not doing what he was ordered to do. This distinction has to 
a great extent been done away with by the Rules of the Supreme 
Court, 1883, Order XLII, Rule 7." 

The application for a rule nisi may be made by any party to a 
civil or criminal proceeding who thinks that he may have been 
prejudiced. In the case of a contempt by scandalizing the court, 
the application is made by the Director of Public Prosecutions. 

93 LR. 9 Q. B. at 234. 

®4 But see Holmes, J., dissenting, in Toledo Newspaper Co. v. United States, 
247 U.S. 402, 423 (1918): “In England . . . the usual course is to proceed in the 
regular way by indictment.” 

95 72 THe StatuTrory RULES AND OrperS RevisEp (1904) 164. On this whole 
subject, see Im re Evans, [1893] 1 Ch. 252, especially at 259, n.5, which contains a 
memorandum by Mr. Registrar Lavie as to committal and attachment. 
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In rare cases the court may of its own motion direct that a rule 
should go, as in Castro’s Case. 

Every superior court has the inherent power to punish con- 
tempts against itself. In the Chancery and in the Probate, Di- 
vorce and Admiralty Divisions application for-a rule nisi is made 
to a single judge. In the King’s Bench Division the application 
is heard by a divisional court usually composed of three judges. 
In the case of scandalizing the court, it is the invariable practice 
for the judge who has been criticized not to sit, so as to avoid 
any suggestion that the same person is acting both as accuser and 
as judge.*° 

After some doubt it has been established that the King’s Bench 
Division has power to punish by attachment contempts against 
all inferior courts, such as petty sessions, courts-martial, and con- 
sistory courts.*’ A court not of record has no power to fine or 
imprison for contempt. 

The punishment imposed is either fine or imprisonment or both, 
and in theory the amount of either is entirely in the discretion of 
the court. In practice committal for six months or a fine of 
£1,000 would be exceptional.** An offender can be committed 
to prison for a definite period, or indefinitely, leaving it to him 
to apply subsequently for release when he has purged his con- 
tempt. If the court finds that a contempt has been committed 
but does not wish to fine or commit the offender, it can order him 
to pay the costs of the proceedings. 


CoNCLUSION 


_ With the possible exception of the summary procedure in the 
cases of scandalizing the court, the English law of constructive 
contempt of court seems to meet with general approval.” It-has 


96 On this point for the different practice in the United States, see Craig v. 
Hecht, 263 U.S. 255 (1923). 

97 Rex v. Davies, [1906] 1 K. B. 32; Rex v. Editor of the “ Daily Mail”, 
[1921] 2 K. B. 733. 

98 In earlier times the sentences were much more severe. Thus, in Rex v. White, 
1 Campb. 359 (N. P. 1808), a publisher of a newspaper was sentenced to three 
years’ imprisonment for censuring a judge and jury in a gross and abusive style. 

99 Fortunately there are no labor injunctions in England to embitter the feeling 
on this subject. Cf. FRANKFURTER AND GREENE, THE LABOR INJUNCTION. (3930). 


j 
l 
l 
| 
) 
> 
L 
’ 
1 


gic HARVARD LAW REVIEW [Vol. 48 


been successful in preventing all attempts to prejudice the trial of 
either criminal or civil cases, and, as a result, the unfortunate scan- 
dal of ‘‘ newspaper convictions or acquittals ” is today unknown. 
It has in no case been suggested that a party has been preju- 
diced by his-inability to appeal for public sympathy before his 
case is heard in.court. Nor is there any real hardship on the 
newspapers or on the reading public, although the one is pro- 
hibited from providing, the other from receiving, the more sensa- 
tional forms of gossip. As the trial itself must be open to the 
public and as it can always be fully reported, there is no danger 
that the doctrine of contempt of court can interfere with the fun- 
damental principle of open justice openly administered. 


Arthur L. Goodhart. 


University OxForp. 
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THE ADMINISTRATION OF INTANGIBLES IN VIEW 
OF FIRST NATIONAL BANK v. MAINE 


Gai we have a single administration of the intangible as- 

sets of a decedent’s estate? Under the present system, an ex- 
ecutor or administrator is appointed in the state of the last domicil 
of the deceased owner, and ancillary executors or administrators 
may for various reasons be appointed in other states. The desira- ‘ 
bility of a single administration has been asserted.’ In this article 
consideration will be given first to the authorities bearing upon the 
question of the separateness or unity of estates in the territories of 
different sovereignties; there will then be considered the possibility 4 
and the advisability of confining the administration of intangibles q 
to a single state. 


I. THe Cases oF ECCLESIASTICAL JURISDICTION 


The question as to the need for ancillary administration has its 
roots in greater antiquity than most problems in the conflict of 
laws. Letters of administration in the Middle Ages were granted 
by the bishop, the ordinary, on the estate of one who died when 
domiciled in his diocese.? Where, however, a man died leaving 
bona notabilia, that is, assets of the value of five pounds, in an- q 
other diocese than that of his domicil, the letters of the bishop of 
the diocese in which he was domiciled were void. Neither the time 
nor the facilities have been available to the writers to trace this 
rule of law to its origin. It appears to have been familiar in 1436,° 
and to have been due to a desire to limit the number of administra- 


1 See Goodrich, Problems of Foreign Administration (1926) 39 Harv. L. Rev. 
797, 830-31;. Carey, A Suggested Fundamental Basis of Jurisdiction with Special q 
Emphasis on Judicial Proceedings Affecting Decedents’ Estates (1930) 24 Iv. L. 
REv. 44. 

2 Sometimes the cases speak as if the question depended on the place where the 
decedent died, not mentioning his domicil. E£.g., Graysbrook v. Fox, 1 Plowd. 275 
(1562). But later cases make it plain that domicil, or at least residence, was con- 
trolling. Sweet v. Partridge, 5 Ves. 148 (Ch. 1799) ; Doe v. Ovens, 2 B. & Ald. 423 
(K. B. 1831). 3 Y. B. 14 Hen. VI, 21, pl. 61 (1436). ‘ 
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tions. Every English diocese belonged to the province of Canter- 
bury or to the province of York. If there were assets in two or 
more dioceses of the same province, a prerogative administration, 
that is, one under letters granted by the prerogative court of the 
archbishop, the metropolitan, was necessary.* These letters, being 
of higher rank than diocesan letters, were effective throughout the 
province and rendered it unnecessary to obtain diocesan letters. 
If the archbishop granted administration where the deceased did 
not have bona notabilia in different dioceses, it was held as early 
as 1580 that the grant was voidable, not void.° 

In 1596 it was decided that where a decedent had bona nota- 
bilia in several dioceses in both provinces, the Archbishop of Can- 
terbury had the prerogative, the court stating that “ otherwise 
there would be two administrations committed, which is res in- 
audita.” ° But within three years it was held that where there was 
a “ peculiar ”’, that is, a jurisdiction carved out of a diocese, and 
there were goods in the peculiar and also elsewhere in the diocese, 
prerogative letters were not sufficient, but letters were required 
both in the peculiar and also from the ordinary.’ Two administra- 


4 Y.B. 35 Hen. VI, 42, pl. 4b (1457) ; Y. B. 37 Hen. VI, 27, pl. 5 (1459); Y. B. 10 
Hen. VII, 16, pl. 16 (1495); Y. B. 10 Hen. VII, 18, pl. 1 (1495) ; Gold v. Strode, 3 
Mod. 324 (K. B. 1690) ; Rex v. Loggen, 1 Strange 73 (K. B. 1718) semble; Stokes v. 
Bate, 5 B.& C. 491 (K. B. 1826) semble; Scarth v. Bishop of London, 1 Hagg. Ecc. 
625 (Prerog. Ct. of Canterbury 1828) semble. Where all the property was in one 
diocese except a term in land held by the decedent as trustee, administration granted 
by the bishop of the first diocese was not revoked, prerogative letters being granted 
for the limited purpose of assigning the term. Crosley v. Archdeacon of Sudbury, 
3 Hagg. Ecc. 197 (Prerog. Ct. of Canterbury 1815); In the Goods of Powell, 3 
Hagg. Ecc. 195 (Prerog. Ct. of Canterbury 1829). Goods in a man’s possession 
when he died on a journey were not bona notabilia, but for the purpose of the juris- 
diction of the ordinary were treated as though they were in the place where the 
decedent was domiciled. Doe v. Ovens, 2 B. & Ald. 423 (K. B. 1831). 

5 Veere v. Jeofferies, Moore 145 (Q. B. 1580) ; Nedham’s Case, 8 Co. 135a (C. P. 
1610) semble; Payne v. Selby, 2 Rolle 423 (K. B. 1617) ; Rex v. Loggen, 1 Strange 
73 (K. B. 1718); Comber’s Case, 1 P. Wms. 766 (Ch. 1721) semble. Contra: 
Bingham v. Smeatkwick, 1 Cro. Eliz. 455 (Ex. Ch. 1595) semble. It was debated 
also in Vere v. Jeffreys whether debts could be bona notabilia, being transitory. See 
4 Leon. 211 (Q. B. 1583). 

6 Byron v. Byron, 2 Cro. Eliz. 472 (Q. B. 1596). 

7 Price v. Simpson, 2 Cro. Eliz. 718 (C. P. 1599). The case would seem to 
indicate that the archbishop was only an ordinary in his own diocese, though a 
metropolitan as to other dioceses in his province. Cf. Parham v. Templer, 3 Phillim. 
223 (Arches Ct. of Canterbury 1820) ; Lysons v. Barrow, 2 Bing. N. C. 486 (C. P. 
1836). 
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tions were consequently no longer res inaudita. And by 1661 the 
desire to preserve the separateness of the jurisdictions of the arch- 
bishops had prevailed against the desire to limit the number of ad- 
ministrations, and the decision of 1596 * was overruled by a holding 
that where there were bona notabilia in several provinces there 
must be several administrations.° This became the settled law.*° 
But where goods were found only in one diocese of a certain prov- 
ince, and the domicil of the decedent was outside the province, the 
ordinary of the diocese granted administration.” 

The rules as to what letters were necessary under certain cir- 
cumstances gave rise to the problem as to where intangible assets 
should be treated as bona notabilia for the purpose of founding an 
administration. Bonds and covenants in deeds were regarded as 
bona notabilia where the documents were found.’ Judgments 
were assets where they had been recovered.** Simple contract 
debts were administerable at the residence of the debtor at the time 
of the death of the creditor.** It was the early view that a bill of 


8 Byron v. Byron, 2 Cro. Eliz. 472 (Q. B. 1596). 

® Allison and Sharpley v. Dickenson, Hard. 216 (Ex. 1661). 

10 Shaw v. Stoughton, 2 Lev. 86 (K. B. 1673) semble (also for goods in Eng- 
land and Ireland) ; Burston v. Ridley, 1 Salk. 39 (Ch. 1702); Stokes v. Bate, 5 
B. & C. 491 (K. B. 1826). However, letters granted by the Archbishop of Canter- 
bury were valid when the deceased was domiciled in the colonies, although he had 
bona notabilia in Ireland. Whyte v. Rose, 3 Q. B. 493 (Ex. Ch. 1842). 

11 Case of Lee, Palm. 163 (K. B. 1621). Accord: Cecill v. Darkin, Freem. 256 
(C. P. 1678) ; Scarth v. Bishop of London, 1 Hagg. Ecc. 625 (Prerog. Ct. of Can- 
terbury 1828) (but indicating prerogative court of archbishop had concurrent 
jurisdiction) . 

12 Daniel v. Luker, 3 Dyer 305 (Q. B. 1571); Butterfield v. Beamond, 3 Dyer 
305n (1593) ; Byron v. Byron, 2 Cro. Eliz. 472 (Q. B. 1596) ; Gurney v. Rawlins, 2 
M. & W. 87 (Ex. 1836) (bond located at domicil of decedent) ; Attorney-General 
v. Bouwens, 4 M. & W. 171 (1838) semble; Huthwaite v. Driscoll, 1 Man. & G. 159 
(C. P. 1840). 

13 Kegg v. Horton, 1 Lut. 140 (C. P. 1687) ; Gold v. Strode, 3 Mod. 324 (K. B. 
1690); Adams v. Terre-tenants of Savage, 6 Mod. 134 (Q. B. 1705) (objection to . 
scire facias by such an administrator not waived by pleading to merits); Anony- 
mous, 8 Mod. 244 (Ex. 1724). 

14 Hilliard v. Cox, 1 Ld. Raym. 562 (K. B. 1700). We have chosen the state- 
ment of the opinion in Lord Raymond rather than that in Salkeld as being more 
responsive to the pleadings, which are reported at 3 Ld. Raym. 313, Salk. 750. 
(Salkeld makes the jurisdiction depend on the residence of the creditor at the time 
of his death, Holt, C. J., being reported to have said: “ The simple contract debts 
are personal, and administration must be committed of them where the party dies.”) 
Hence, prerogative letters were necessary, where the domicil of the creditor and 
that of the debtor were different. But diocesan letters sufficed where the death was 
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exchange was a simple contract, the debt thereon following the 
person of the debtor rather than being bona notabilia where the 
bill was found.** Later, however, it was held that where the plain- 
tiff had letters granted in the proper diocese, he might sue on a note 
held by the decedent, though the defendant was not a resident of 
the diocese.*® Shares of stock were bona notabilia at the principal 
office of the corporation.’ Where the intangible asset was bona 
notabilia in another diocese than that of the decedent’s domicil 
but in the same province, the letters of the ordinary of that diocese 
were insufficient to justify administration of the asset, and preroga- 
tive letters were required.'® 

Though letters granted in one diocese or province gave no right 
to administer in another, nevertheless it was held as early as 1585 
that an administrator appointed by the Bishop of Cork could bring 
detinue in England for property removed from Ireland after the 
death of the owner.*® The cause of action in this case accrued to 
the Irish administrator, who was entitled to possession at the time 
of the removal of the goods from the diocese in which he was 
appointed. 

A corollary to the lack of power of an administrator appointed 
in another diocese or province would be a prohibition of suit 
against such an administrator. It was decided in 1605, however, 
that where an executor of one dying in Ireland had received goods 
there sufficient to pay a debt owed by the testator, he might be 
sued in England.” It is difficult to reconcile this decision with 
later cases.”* 

Comber’s Case,” in 1721, distinguished an executor from an ad- 
ministrator in a holding that probate by the former before an or- 


on the high seas, and no proof of bona notabilia other than a debt due from a resi- 
dent of the diocese. Griffith v. Griffith, Say. 83 (K. B. 1753). 

15 Yeomans v. Bradshaw, Carth. 373 (K. B. 1703). 

16 Stokes v. Bate, 5 B. & C. 491 (K. B. 1826). 

17 Smith v. Stafford, 2 Wils. Ch. 166 (1819); King v. Worcester Canal Co., 
1 Man. & Ry. 529 (K. B. 1828) (semble, diocesan letters sufficient if deceased died 
in diocese in which transfer office is located, though part of the canal is in another 
diocese in same province). 

18 Challnor v. Murhall, 6 Ves. 118 (Ch. 1801); Newman v. Hodgson, 7 Ves. 
409 (Ch. 1802) ; Thomas v. Davies, 12 Ves. 417 (Ch. 1806). 

19 Carter and Crost’s Case, Godb. 33 (C. P. 1585). 

20 Dowdale’s Case, 6 Co. 46b (C. P. 1605). 

21 See p. 925, infra. 22 1 P. Wms. 766 (Ch. 1721). 
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dinary or archdeacon was not void, though there were bona nota- 
bilia in two dioceses in a province. The court, however, stayed a 
proceeding by the executor until he could show a prerogative pro- 
bate. No other early case has been found which distinguishes be- 
tween an executor and an administrator, but some superiority 
appears to have been attributed to the former as a direct repre- 
sentative of the decedent. 

The jurisdiction of the ecclesiastical courts passed by statute ** 
in 1857 to the probate court, and questions of jurisdiction between 
dioceses and provinces in England came to an end. But for ques- 
tions of jurisdiction between different countries this early body of 
law remained in force so far as applicable. 


II. THE CAsEs OF INTERNATIONAL JURISDICTION 


The decisions as to the unity or separateness of estates of a de- 
cedent in several states or countries fall into different categories 
which will be considered in turn. 


A. Suit by Foreign Domiciliary Administrator 


The British courts recognize that there is generally no right in 
a foreign administrator to sue on a cause of action of the decedent. 
Although in all but one * of the British cases which we have found 
suit by a foreign administrator was permitted, the decisions are 
not inconsistent with the general principle. Thus, Vanquelin v. 
Bouard,”’ a leading case, allowed a French universal successor to 
sue in England on a French chose in action. But the universal 
successor in the civil law takes title without the intervention of 
administration and is substituted as the obligee in choses in action 
belonging to the decedent. Furthermore, added factors in the 
court’s decision were that the successor had acquired a new right 
of action on a judgment rendered after the decedent’s death, and 
that she could sue on bills of exchange in her own name. In an-— 
other case ** involving a new right accruing to the personal repre- 
sentative, an administrator appointed in India who there recovered 


23 20 & 21 VIcT. c. 77. 

24 Tourton v. Flower, 3 P. Wms. 369 (Ch. 1735). 

25 15 C. B. (N.s.) 341 (C. P. 1863). 

26 In re Macnichol, L. R. 19 Eq. 81 (1874). See also the early case of Carter 
and Crost’s Case, Godb. 33 (C. P. 1585). 
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a judgment was allowed to present this judgment in England in the 
administration proceedings of the estate of the judgment debtor. 

No effort has been made to find reports of the decisions of the 
American colonial courts on questions as to the rights of foreign 
administrators. The reports of the decisions since the Declara- 
tion of Independence do not refer to them, and they are probably 
accessible only by a search of the original court records. It is evi- 
dent, however, that without the aid of a statute * the foreign ad- 
ministrator was not allowed to sue.”* 

In 1787 the highest court of Connecticut, in deciding that a 
New York administrator could sue,”® and without in any way re- 
lying on the fact that suit was on a specialty, observed that, “ Im- 
memorial usage has been, to admit administrators appointed in 
other states to prosecute their actions here.” *° Twenty-one years 
passed, and the Connecticut court found then that the practice was 
not warranted by the common law and, since the right was refused 
in the State of New York to foreign administrators, decided that a 
New York administrator should not be allowed to sue in Connecti- 
cut.** Ten years later the same court, in an elaborate dictum, sug- 
gested the adoption of a federal constitutional provision to enable 
Congress to pass a general law, or in the alternative the making of 
compacts between states, in order to permit executors or adminis- 
trators to collect debts or effects wherever they might be located, 
with a view to their distribution by the court of the last domicil.* 


27 In 1648, the New England colonies provided by statute for recognition of 
letters of administration granted by the colony to which the deceased belong, or, if 
the deceased was “ neither planter nor settled inhabitant in any of the colonies ”’, by 
the colony where he died. See Goodwin v. Jones, 3 Mass. 513, 515 (1807). A 
statute of the province of Pennsylvania declared that letters of administration 
granted “out of the province” should be sufficient for the purpose of bringing 
actions. Act of Jan. z2, 1706, §1 (2 Pa. Stat. 194). The act was narrowly con- 
strued to apply only among provinces of the British dominions. Graeme v. Harris, 
1 Dall. 456 (Pa. 1789). But an administrator appointed by a sister state was allowed 

_ to sue under this statute. M’Cullough v. Young, 1 Binn. 63 (Pa. 1803). The statute 
was repealed by Act of March 15, 1832, P. L. 135, $6. 

28 Cf. Anonymous, 1 Hay. 355 (N. C. 1796). 

29 Nichole v. Mumford, Kirby 270 (Conn. 1787). 

80 Jd. at 272. This “ immemorial usage ” may be due to the colonial statute cited 
note 27, supra. 

81 Riley v. Riley, 3 Day 74 (Conn. 1808). Before this decision the colonial 
statute cited note 27, supra, had been omitted in a revision of the Connecticut laws. 

82 See Slocum v. Sanford, 2 Conn. 533, 535 (1818). 


| 
| 
| 
| ‘\ 
} 
| 
j 


1935] THE ADMINISTRATION OF INTANGIBLES 917 


The United States Supreme Court held against the foreign ad- 
ministrator as early as 1803.°° Soon after, in Dixon’s Ex’rs v. } 
Ramsey’s Ex’rs,** executors attempted to sue in a state other than 
that of their appointment. The Court refused to permit the suit, ’ 
saying by Mr. Chief Justice Marshall: 


“ Tt is contended, that this case differs from that of an administrator, : 
which was formerly decided in this court, because an administrator de- 7 
rives his power over the estate of his intestate, from the grant of the 
administration; but an executor derives it from the will of his testator, j 
which has invested him with his whole personal estate, wherever it may 
be. This distinction does certainly exist; but the consequences deduced 
from it, do not seem to follow. If an executor derived from the will of 
his testator, a power to maintain a suit, and obtain a judgment for a 
debt due to his testator, it would seem reasonable that he should exer- 
cise that power, wherever the authority of the will was acknowledged; 
but if he maintains the suit by virtue of his letters testamentary, he can 
only sue in courts to which the power of those letters extends. It 
is not, and cannot be denied, that he sues by virtue of his letters 
testamentary; and consequently, in this particular, he comes within J 
the principle which was decided by the court, in the case of an 
administrator. 

“ All rights to personal property are admitted to be regulated by the 4 
laws of the country in which the testator lived; but the suits for those 7 
rights must be governed by the laws of that country in which the tri- 
bunal is placed. No man can sue in the courts of any country, what- 3 
ever his rights may be, unless in conformity with the rules prescribed q 
by the laws of that country. The court can perceive the inconvenience q 
which may often result from this principle, but it is an inconvenience q 
for which no remedy is within the reach of the tribunal.” *° 


The United States Supreme Court has repeatedly reaffirmed the 
proposition that an administrator or executor cannot sue abroad 
on a cause of action of the decedent.*® We have found decisions 


83 Fenwick v. Sears’ Adm’rs, 1 Cranch 259 (U. S. 1803). 

34 3 Cranch 319 (U. S. 1806). E 

85 Td. at 323-24. 
36 Doe v. M’Farland, 9 Cranch 151 (U.S. 1815) semble; Kerr v. Moon, 9 Wheat. 4 

565 (U. S. 1824) semble; Vaughan v. Northup, 15 Pet. 1 (U. S. 1841) semble; 

Noonan v. Bradley, 9 Wall. 394 (U. S. 1869); Dennick v. Railroad, 103 U. S. 11 

(1880) semble; Johnson v. Powers, 139 U. S. 156 (1891) ; Baker v. Baker, Eccles 

& Co., 242 U. S. 394 (1917) semble. 
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supporting this rule in England, in the lower Federal courts, and in 
twenty-two states, and no decisions to the contrary.*’ 

A number of situations exist in which the person who is the for- 
eign administrator or executor is permitted to sue. They are not 
exceptions to the rule but rather cases outside of the rule. 

Doe v. M’Farland,** decided by the Supreme Court in 1815, is 
one of the cases where suit by a foreign representative has been 
allowed. The executor here was also a devisee under the will, and 


as devisee was allowed to sue, but the Court made it very clear 


that his right was derived from the will, not from the letters 
testamentary.*® 

Another apparent exception exists in the event of an adminis- 
trator’s recovery of judgment in the jurisdiction where he was ap- 
pointed. He was allowed by the United States Supreme Court to 
sue on the judgment in another jurisdiction in Biddle v. Wilkins,*° 
decided in 1828. The Court said that since the plaintiff had re- 
duced the original cause of action to judgment, “ he was not bound 
to make profert of the letters of administration.” ** 

The right of a foreign universal successor to the claims of the 
deceased has been recognized in the only American case involving 
the question which we have found.** The case perhaps goes too 
far, in allowing him to sue on a common-law chose in action. It 
appears to the writers that a common-law obligation, unlike a 
civil-law obligation, does not permit the substitution of a new 
obligee on the death of the obligor without the intervention of 
administration. 

Cases in several jurisdictions hold that objection to suit by a 
foreign administrator goes only to the capacity of the plaintiff, not 
to the merits of the case.** We have found but two decisions to the 


87 The authorities upon this point being unanimous, it is not deemed necessary 
to use the space which the citation of them would require. See also RESTATEMENT, 
ConFtict or Laws (1934) § 507. 

88 g Cranch 151 (U.S. 1815). 

89 See id. at 152. 

40 Pet. 686 (U.S. 1828). 

41 Td. at 692. 

42 Sultan of Turkey v. Tiryakian, 213 N. Y. 429, 108 N. E. 72 (1915) ; cf. Van- 
quelin v. Bouard, 15 C. B. (N.s.) 341 (C. P. 1863), cited note 25, supra. 

43 Anthes v. Anthes, 21 Idaho 305, 121 Pac. 553 (1912); M’Grew v. Browder, 
2 Mart. (N.s.) 17 (La. 1823); Langdon v. Potter, 11 Mass. 313 (1814); Gregory 
v. McCormick, 120 Mo. 657, 25 S. W. 565 (1894) ; Wilson v. Wilson, 26 Ore. 251, 
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contrary.** Where an administrator acquires a right to sue on a 
chose in action not owned by the decedent he may bring suit on 
this anywhere.*® He can acquire such a right only in handling as- 
sets properly in his hands. The enforcement of such a right, there- 
fore, does not involve removal of assets from a state having a prior 
claim to administer them. A judgment recovered by an adminis- 
trator in his own jurisdiction of course gives him such a new right,** 


38 Pac. 185 (1894) ; Security-First Nat. Bank v. King, 46 Wyo. 59, 23 P.(2d) 851 
(1933). Suit brought by a foreign personal representative may proceed after he 
takes out local letters. Hodges v. Kimball, 91 Fed. 845 (C. C. A. 4th, 1899) ; Leahy 
v. Haworth, 141 Fed. 850 (C. C. A. 8th, 1905) ; Gray v. Franks, 86 Mich. 382, 49 
N. W. 130 (1891). In Purple v. Whithed, 49 Vt. 187 (1876), the objection was 
held not to lie where suit was brought by a foreign administrator against one not 
subject to the jurisdiction at the time cf the creditor’s death. But in Saunders v. 
Weston, 74 Me. 85 (1882); Pinney v. McGregory, 102 Mass. 186 (1869) semble; 
Turner v. Campbell, 124 Mo. App. 133, 101 S. W. 119 (1907), it was held that local 
administration should be raised in such cases. And so where bonds, notes, etc., are 
brought into the jurisdiction after their owner’s death. Neal v. Boykin, 129 Ga. 
676, 59 S. E. 912 (1907); Matter of Hughes, 95 N. Y. 55 (1884); Morefield v. 
Harris, 126 N. C. 626, 36 S. E. 125 (1900) (certified copy of judgment, but quaere 
ad hoc). 

44 Louisville & Nashville R. R. v. Brantley’s Adm’r, 96 Ky. 297, 28 S. W. 477 
(1894) ; Lefebure v. Baker, 69 Mont. 193, 220 Pac. 1111 (1923). 

45 Carter and Crost’s Case, Godb. 33 (1585); Vanquelin v. Bouard, 15 C. B. 
(w.s.) 341 (C. P. 1863) ; Trecothick v. Austin, Fed. Cas. No. 14,164 (C. C. D. Mass. 
1825); Moore v. Petty, 135 Fed. 668 (C. C. A. 8th, 1905) ; Moore v. Ingram, 46 
Colo. 204, 102 Pac. 1070 (1909) ; Christy v. Vest, 36 Iowa 285 (1873); Crawford v. 
Graves, 15 La. Ann. 243 (1860) ; Klein v. French, 57 Miss. 662 (1880); Abbott v. 
Miller, to Mo. 141 (1846). 

In Barrett v. Barrett, 8 Greenl. 346 (Me. 1832), it was held that a New Hamp- 
shire administrator could sue an agent appointed by him for money collected in 
Maine on claims of the decedent. Contra: Williams v. Storrs, 6 Johns. Ch. 353 
(N. Y. 1822). It would seem that the Barrett case should be sustained only if there 
is no need for a local administration. No right to the money collected by the agent 
could be created by the law of New Hampshire, and no reason is apparent why 
Maine should yield the right to administer merely because a foreign administrator 
sends an agent into the state instead of coming himself. 

46 Vanquelin v. Bouard, 15 C. B. (N.s.) 341 (C. P. 1863) ; In re Macnichol, L. R. 
19 Eq. 81 (1874); Biddle v. Wilkins, 1 Pet. 686 (U. S. 1828); Newberry v. 
Robinson, 36 Fed. 841 (C. C. S. D. N. Y. 1888); Moore v. Kraft, 179 Fed. 685 
(C. C. A. 7th, 1910) ; McCarthy v. Troll, 90 Ark. 199, 118 S. W. 416 (1909) ; Lewis 
v. Adams, 70 Cal. 403, 11 Pac. 833 (1886); De Paris v. Wilmington Trust Co., 7 
Boyce 178, 104 Atl. 691 (Del. 1918) semble; Barton v. Higgins, 41 Md. 539 (1874) ; 
Talmage v. Chapel, 16 Mass. 71 (1819) ; Rucks v. Taylor, 49 Miss. 552 (1873) ; Hall 
v. Harrison, 21 Mo. 227 (1855); Tittman v. Thornton, 107 Mo. soo, 17 S. W. 979 
(1891) ; Miller v. Hoover, 121 Mo. App. 568, 97 S. W. 210 (1906) semble; Green v. 
Heritage, 63 N. J. L. 455, 43 Atl. 698 (1899); Reed v. Hollister, 95 Ore. 656, 188 


q 

q 
q 
j 
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and if he has a negotiable bill, note, or bond in his possession, pay- 
able to bearer or indorsed in blank, he becomes the owner of it just 
as truly as a universal successor does of a transferable civil-law 
chose in action, and suit may be brought on it abroad.** The statu- 
tory right of action for wrongful death is commonly a right given 
to an administrator not as such but as a special trustee for relatives 
of the deceased. The administrator appointed in the state of in- 
jury or any other administrator authorized by the law of that state 
—the right is given by no other sovereignty — is commonly al- 
lowed to sue abroad.** To these cases, in all of which an adminis- 


Pac. 170 (1920) ; Moore v. Fields, 42 Pa. 467 (1862) ; Hare v. O’Brien, 233 Pa. 330, 
82 Atl. 475 (1912). See also REsTATEMENT, ConFiict or Laws § 508, comment b. 
But cf. Morefield v. Harris, 126 N. C. 626, 36 S. E. 125 (1900). 

47 Giddings’ Ex’rs v. Green, 48 Fed. 489 (C. C. E. D. Va. 1880) ; Lucas v. Byrne, 
35 Md. 485 (1871); Knapp v. Lee, 42 Mich. 41 (1879); Robinson v. Crandall, 9 
Wend. 425 (N. Y. 1832) ; Matter of McCabe, 84 App. Div. 145, 82 N. Y. Supp. 180 
(3d Dept. 1903), aff'd, 177 N. Y. 584, 69 N. E. 1126 (1904) ; Sanford v. McCreedy, 
28 Wis. 103 (1871). Accord: Leak v. Gilchrist, 2 Dev. 73 (N. C. 1829) (transferee 
of administrator) ; Grace v. Hannah, 6 Jones L. 94 (N. C. 1858) (same). See also 
RESTATEMENT, CONFLIcT oF LAws § 509. 

48 Wilson v. Tootle, 55 Fed. 211 (C. C. W. D. Mo. 1893) ; Cincinnati, H. & D. 
R. R. v. Thiebaud, 114 Fed. 918 (C. C. A. 6th, 1900) ; Florida Cent. & P. R. R. v. 
Sullivan, 120 Fed. 799 (C. C. A. 5th, 1903) ; Pearson v. Norfolk & W. Ry., 286 Fed. 
429 (W. D. Va. 1923); St. Louis S. W. Ry. v. Graham, 83 Ark. 61, 102 S. W. 700 
(1907) ; Wabash St. L. & P. Ry. v. Shacklet, ros Ill. 364 (1883) ; Memphis & Cin- 
cinnati Packet Co. v. Pikey, 142 Ind. 304, 40 N. E. 527 (1895); Kansas Pac. Ry. v. 
Cutter, 16 Kan. 568 (1876); Perry v. St. Joseph & W. R. R., 29 Kan. 420 (1883) 
semble; Brown v. Chicago & N. W. Ry., 129 Minn. 347, 152 N. W. 729 (1915); 
Wells v. Davis, 303 Mo. 388, 261 S. W. 58 (1924) ; Ghilain v. Couture, 84 N. H. 48, 
146 N. E. 395 (1929) ; Provost v. International Giant Safety Coaster Co., 152 App. 
Div. 83, 136 N. Y. Supp. 654 (1st Dept. 1912), aff'd, 208 N. Y. 635, 102 N. E. 1112 
(1913); Boulden v. Pennsylvania R. R., 205 Pa. 264, 54 Atl. 906 (1903) ; Roberts 
v. Freihofer Baking Co., 283 Pa. 573, 129 Atl. 574 (1925); Rosenzweig v. Heller, 
302 Pa. 279, 153 Atl. 346 (1931) semble; Robertson v. Chicago, St. P. M. & O. Ry., 
122 Wis. 66, 99 N. W. 433 (1904) ; cf. McCarron v. New York Cent. R. R., 239 Mass. 
64, 131 N. E. 478 (1921) (administrator of state of injury has power to com- 
promise claim). Contra: The Princess Sophia, 35 F.(2d) 736 (W. D. Wash. 1929). 

The right of suit is by no means confined to the administrator appointed in the 
state where the wrongful death occurred. Ordinarily, the local administrator is al- 
lowed to bring suit under a foreign statute. Dennick v. Railroad, 103 U.S. 11 (1880) ; 
Stewart v. Baltimore & Ohio R. R., 168 U. S. 445 (1897); Burns v. Grand Rapids 
& Ind. R. R., 113 Ind. 169 (1887) ; Bruce’s Adm’r v. Cincinnati R. R., 83 Ky. 174 
(1885) ; Missouri Pac. Ry. v. Lewis, 24 Neb. 848 (1888); Leonard v. Columbia 
Steam Nav. Co., 84 N. Y. 48 (1881) ; Dickinson v. Jones, 309 Pa. 256, 163 Atl. 516 
(1932) ; O’Reilly v. New York & N. E.R. R., 16 R. I. 388 (1889) ; Nelson v. Chesa- 
peake & Ohio R. R., 88 Va. 971 (1892) ; cf. Hodges v. Kimball, 91 Fed. 845 (C.C. A. 
4th, 1899) (ancillary letters taken out before hearing); Hartford & N. H. Ry. v. 
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trator is allowed to sue without any violation of the ordinary rule 
as to the separateness of the estates in different jurisdictions, must 
be added many where by statute a foreign administrator may sue.*® 
Of course, these exceptions only prove the rule, and the rule is as 
thoroughly established as any principle of law ean be. 


B. Suit by Assignee of Foreign Domiciliary Administrator 


No British case has been found which involves an attempt by the 
assignee of a foreign administrator to sue. In a number of early 
American cases, however, such an attempt was made, and the 
courts found it easy to conclude that the assignee could not sue,” 
since the foreign administrator himself could not sue. 

In 1829, the case of Harper v. Butler ™ came before the United 
States Supreme Court. The question was “ whether the assignee 
of a chose in action, assigned by an executor in the state where he 
had proved the will and taken out letters testamentary, where the 
debt was contracted, and where the testator lived and died, could 
maintain an action in another state... .”°* The district court 
had decided against the right of action. In the Supreme Court no 
counsel appeared for the defendant, and the plaintiff obtained a 
reversal of the judgment. The opinion, by Mr. Chief Justice 
Marshall, was very brief. It concluded as follows: 


Andrews, 36 Conn. 213 (1869) (domiciliary administrator entitled as matter of right 
to ancillary letters to prosecute a wrongful death claim). Contra: Hutchins v. St. 
Paul, M. & M. Ry., 44 Minn. 5, 46 N. W. 79 (1890). In Hall v. Southern Ry., 146 
N. C. 345, 59 S. E. 879 (1907), it was held that suit by a foreign domiciliary adminis- 
trator could not be maintained where the injury occurred in the state of the forum. 

49 E.g., Kane v. Paul, 14 Pet. 33 (U. S. 1840); Hayes v. Pratt, 147 U. S. 557 
(1893) ; Eells v. Holder, 12 Fed. 668 (C. C. D. Kan. 1880) ; Cordingly v. Kennedy, 
239 Fed. 645 (C. C. A. 8th, 1917) ; Campbell v. Hughes, 144 Ala. 393, 42 So. 42 
(1905) ; Fairchild v. Hagel, 54 Ark. 61, 14 S. W. 1102 (1890); Terry v. Stull, 19 
Del. Ch. 412, 168 Atl. 251 (1933) ; Eastman Co. v. Anyon, 156 So. 302 (Fla. 1934); 
Mobile & O. R. R. v. Swain, 164 Miss. 825, 145 So. 627 (1933) ; Matter of Nedham’s 
Estate, 192 App. Div. 170, 182 N. Y. Supp. 415 (1st Dept. 1920) ; M’Cullough v. 
Young, 1 Binn. 63 (Pa. 1803). 

50 Stearns v. Burnham, 5 Greenl. 261 (Me. 1828) ; Cutter v. Davenport, 1 Pick. 
81 (Mass. 1822) ; Thompson v. Wilson, 2 N. H. 291 (1820) ; Lee v. Havens, Brayt. 
93 (Vt. 1820). The last two cases are perhaps open to criticism in a with 
negotiable notes as if they were simple contracts. 

51 2 Pet. 239 (U.S. 1829). 
52 Ibid. 
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“The District Court proceeded on the idea that the executor could 
not transfer a chose in action in Kentucky, because the obligor did not 
reside in that state. This Court supposes the law to be otherwise. The 
assignment in Kentucky could not enable the assignee to sue in the Court 
of Mississippi, unless the law of the Court authorized the assignee to 
sue in his own name. But since this is permitted in the Courts of Missis- 
sippi, the plea in abatement cannot be sustained.” °° 

It may be pointed out that the suit was on a note, the possession 
of which, if it was negotiable, might give a new right to the plaintiff, 
which he could transfer to an indorsee. But if the note was of that 
character, the Court was not impressed with the fact; and it is 
difficult to avoid the conclusion that we have in this case, perhaps 
for the first time in the history of decedents’ estates, assertion of a 
fundamental unity in the estate, at any rate to the extent of control 
over intangible assets by the state of domicil of the deceased 
creditor. 

The question involved in Harper v. Butler has never since been 
raised in the Supreme Court of the United States.** The Missouri 
court, the next to pass upon the question, decided adversely to the 
assignee.’ But there followed in rapid succession decisions in two 
jurisdictions in accord with that of the Supreme Court.” 

It would be tedious to pursue the varying fortunes of the rule of 
Harper v. Butler as the question arose in one jurisdiction after an- 
other; but Petersen v. Chemical Bank,” decided by the New York 
Court of Appeals in 1865, does seem to warrant more than passing 
mention. Unlike Harper v. Butler, this case was fully argued, and 
the elaborate opinion of Denio, C. J., has been so often relied on 
that it must be regarded as the leading one on the point. The basis 
of decision was the statute allowing an assignee a right of action in 
his own name. The court seems not to have been discouraged by 
evidence that the object of the assignment was to avoid the neces- 


58 2 Pet. at 240. 

54 Indeed, a careful search has disclosed only one other case in the federal courts 
involving the point, Vogel v. New York Life Ins. Co., 55 F.(2d) 205 (C. C. A. sth, 
1932), cert. denied, 287 U.S. 604 (1932). 

55 McCarty v. Hall, 13 Mo. 480 (1850). 

56 Andrews v. Carr, 26 Miss. 577 (1853) ; Owen v. Moody, 29 Miss. 79 (1855) ; 
_ Barrett v. Gillard, 10 Tex. 69 (1853). 

57 32 N. Y. 21 (1865). 
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sity of ancillary letters for a suit by the administrator, pointing out 
that the decedent owed no debts in New York. The reasoning of 
the opinion, however, appears to go beyond this situation: 


“Tt follows that the plaintiff presented himself to the Superior Court 
as the owner by purchase and assignment of the debt against the de- 
fendants, from a person holding the title and hence having authority to 
sell. He claimed to recover, not as the representative of any other party, 
but as the substituted creditor of the defendants’ bank. He had, it is 
true, to make title through the will of Cohen, and the proceedings of the 
Probate Court of Connecticut. But the validity of that title depended 
upon the law of Connecticut, that being the place of the domicil of the 
former owner of the demand. The validity of every transfer, alienation, 
or disposition of personal property depends upon the law of the owner’s 
domicil. .. . 

“ Hence there is not, I think, any reason why the plaintiff should be 
precluded from maintaining his action, on account of his making title 
through a foreign administration. The rule is not that our courts do not 
recognize titles thus acquired. It is simply that a foreign executor or 
administrator can have no standing in our courts. The plaintiff does 
not occupy that position. He sues in his own right and for his own in- 
terest, and represents no one. In my opinion, the disability to sue does 
not attach to the subject of the action, but is confined to the person of 
the plaintiff. If he is an unexceptionable suitor, and there is no rule 
of form or of policy which repels him from our courts, he is to be re- 
ceived, and he may make out his title to the subject claimed, in any man- 
ner allowed by law; and it has been shown that title acquired through 
a foreign administration is universally respected by the comity of 
nations.” °° 


The decision has been vigorously criticized. No case suggests 
that it is law in any British jurisdiction. The American Law In- 
stitute’s Restatement appears to approve the case but to confine 
it to the situation in which the debtor is not suable in the jurisdic- 
tion of any other administrator than the domiciliary adminis- 
trator.“ But it is not improbable that it will be followed by most 
American courts. Our searches indicate that in twenty jurisdic- 
tions where the law on the question is reasonably plain the deci- 


58 See id. at 47-48. 
59 Td. at 46. 

60 See Beale, Voluntary Payment to a Foreign Administrator (1929) 42 Harv. 
L. REv. 597, 600-04. 61 See RESTATEMENT, CONFLICT OF Laws § 486. 
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sions of twelve © favor Petersen v. Chemical Bank, while those 
in eight * are opposed to it. Many of the cases in accord with it 
might be explained as depending on the fact that a note, which 
could perhaps be regarded as a specialty, entitling the possessor to 
the administration, was assigned; but the courts do not explain 
their decisions in this way. 


62 United States: Harper v. Butler, 2 Pet. 239 (U. S. 1829) (note) ; Wilkins v. 
Ellett, 108 U. S. 256 (1883) semble; Van Bokkelen v. Cook, Fed. Cas. No. 16,831 
(C. C. D. Nev. 1879) semble; Vogel v. New York Life Ins. Co., 55 F.(2d) 205 
(C. C. A. 5th, 1932), cert. denied, 287 U. S. 604 (1932) (insurance policy) ; Owsley 
v. Central Trust Co., 196 Fed. 412 (S. D. N. Y. 1912) semble. California: 
Brown v. San Francisco Gas Light Co., 58 Cal. 426 (1881) (stock certificate) ; 
McCully v. Cooper, 114 Cal. 258, 46 Pac. 82 (1896) semble; cf. Low v. Burrows, 
12 Cal. 181 (1859) (judgment); Fishback v. Forkner Fig Gardens, 218 Cal. 401, 
23 P.(2d) 293 (1933) (suit by distributee of note and mortgage). Jowa: Cham- 
berlain v. Wilson, 45 Iowa 149 (1876) (note; mercantile theory); Campbell v. 
Brown, 64 Iowa 425, 20 N. W. 745 (1884) (note; but Petersen v. Chemical Bank 
definitely accepted). Mississippi: Andrews v. Carr, 26 Miss. 577 (1853) (non- 
negotiable note) ; Owen v. Moody, 29 Miss. 79 (1855) (note). New Hampshire: 
Gove v. Gove, 64 N. H. 503, 15 Atl. 121 (1888) (negotiable note; court relied only 
in part on the mercantile theory), overruling Thompson v. Wilson, 2 N. H. 291 
(1820) (negotiable note). New Jersey: Matter of Election of Directors of Cape 
May & Delaware Bay Nav. Co., 51 N. J. L. 78, 16 Atl. 191 (1888) semble. New 
York: Middlebrook v. Merchants’ Bank, 27 How. Pr. 474 (1864), aff'd, 3 Abb. 
Dec. 295 (1866) ; Petersen v. Chemical Bank, 32 N. Y. 21 (1865) ; Smith v. Tiffany, 
16 Hun 552 (1879); Scher v. Adams, 220 App. Div. 309, 221 N. Y. Supp. 547 (2d 
Dept. 1927); Matter of White, 136 Misc. 631, 241 N. Y. Supp. 525 (Surr. Ct. 
1930). Oregon: Grignon v. Shope, 100 Ore. 611, 197 Pac. 317 (1921) (note). 
Rhode Island: Mackay v. St. Mary’s Church, 15 R. I. 121, 23 Atl. 108 (1885) 
(negotiable note). Texas: Barrett v. Gillard, 10 Tex. 69 (1853) (non-negotiable 
note) ; Solinsky v. Fourth Nat. Bank, 82 Tex. 244, 17 S. W. 1050 (1891) (note). 
But cf. Thacker v. Lindahl, 48 S. W.(2d) 588 (Comm. App. 1932) (transferee of 
note for collection cannot sue). Utah: Camp v. Simon, 23 Utah 56, 63 Pac. 332 
(1900). Washington: Munson v. Exchange Nat. Bank, 19 Wash. 125, 52 Pac. 
ro1r (1898) ; Waldo v. Milroy, 19 Wash. 156, 52 Pac. 1012 (1898) ; Way v. Inter- 
national Portland Cement Co., 100 Wash. 182, 170 Pac. 553 (1918). 

In Seventh Day Adventists v. Michigan Sanitarium, 166 Mich. 504, 132 N. W. 
94 (1911), suit was permitted by the assignee of a foreign administrator of promis- 
sory notes, the opinion not revealing to what extent the court relied on the mer- 
cantile theory. And in Day v. Cole, 56 Mich. 294 (1885), suit by an assignee of 
foreign executors was held to be unobjectionable where local letters had been 
granted. 

63 Alabama: Ferguson v. Morris, 67 Ala. 389 (1880). Arkansas: Du Val v. 
Marshall, 30 Ark. 230 (1875). Maine: Stearns v. Burnham, 5 Greenl. 261 (1828) 
(note) ; Brown v. Smith, 1o1 Me. 545, 64 Atl. 915 (1906) ; Wyman v. Porter, 108 
Me. 110, 79 Atl. 371 (1911). Massachusetts: Cutter v. Davenport, 1 Pick. 81 
(1822). Missouri: McCarty v. Hall, 13 Mo. 480 (1850) (note). Pennsylvania: 

‘See Elmer v. Hall, 148 Pa. 345, 23 Atl. 971 (1892) (assignee of New York executrix 
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C. Suit Against Foreign Domiciliary Administrator 


After 1686 it was fairly clear in England that suits against for- 
eign administrators would not be permitted. In 1822 a local ad- 
ministrator attempted to sue the agent of a foreign administratrix; 
the attempt failed even though the agent had proceeds of the for- 
eign administration within the jurisdiction of the forum. And 
in 1841 the House of Lords held that where letters of administra- 
tion on the estate of a decedent domiciled in Scotland were granted 
both in England and in Scotland the English administratrix was 
not accountable in Scotland to the domiciliary administrators for 
assets received in England.** Where a decedent was domiciled in 
England, leaving property in England and Scotland, it was de- 
cided, after a decree for paying his debts had been entered in Eng- 
land, that his executors were entitled to an injunction restraining 
proceedings in Scotland by a Scotch corporation. The corporation, 
because it had offices, agents, and property in England, appears to 
have been treated by the court as if it were an English resident.” 
When it was attempted to hold a universal successor under the 
Belgian law to account in England for assets received in Belgium, 
the attempt failed.“ The court intimated, however, that he could 


be sued on the promise to pay debts, implied by the Belgian law 
from taking the property.” 


with claim against resident of New York permitted to sue debtor temporarily in 
Pennsylvania; dictum that result would have been otherwise had debtor been 
domiciled in Pennsylvania). South Carolina: Dial v. Gary, 14 S. C. 573 (1880) ; 
Heyward v. Williams, 57 S. C. 235, 35 S. E. 503 (1899) (note). Vermont: Lee v. 
Havens, Brayt. 93 (1820) (negotiable note). 

In Reynolds v. McMullen, 55 Mich. 568, 22 N. W. 41 (1885), it was held that an 
assignee of a foreign administrator could not sue to foreclose a mortgage which had 
been assigned. In Weaver v. Shevitz, 253 Mich. 535, 536, 235 N. W. 244, 245 (1931), 
there is a dictum that neither a foreign executor nor his assignee may sue to foreclose 
a mortgage belonging to the decedent. 

64 Jauncey v. Sealey, 1 Vern. 397 (Ch. 1686). Dowdale’s Case, 6 Co. 46b (C. P. 
1605), cited note 20, supra, had held a foreign executor, who had not fully admin- 
istered, subject to suit in England on a debt owed by the testator. 

65 Currie v. Bircham, 1 Dow. & Ry. 35 (K. B. 1822). 

86 Preston v. Melville, 8 Cl. & F. 1 (H. L. 1841). Cf. Bond v. Graham, 1 Mase 
482 (Ch. 1842). 

87 Maclaren v. Stainton, 16 Beav. 279 (Ch. 1852). 

68 Beavan v. Hastings, 2 K. & J. 724 (Ch. 1856). 

69 See id. at 728-29. 
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The separateness of estates in different jurisdictions was recog- 
nized in Canada when, after an English administrator had col- 
lected money due the decedent in England and had sent it to a 
man in New Brunswick, it was held that the latter would not have 
to account for it to a New Brunswick administrator.”° On the 
other hand, an Australian case declared that an administrator ap- 
pointed in New Zealand, but within the jurisdiction of Victoria, 
could be sued for an account in Victoria by one of the next of kin, 
though no part of the estate was there; the remedy was thought to 
be in personam rather than in rem." This theory of accounta- 
bility, though it goes back as far as Coke’s Reports,” appears to 
prevail nowhere in the British Empire except at the antipodes.”* 

The earliest American case to pass on an administrator’s ac- 
countability for assets received in a foreign jurisdiction was in the 
Massachusetts court, which decided in 1807 that the suit could 
not be maintained even though the defendant had been appointed 
local administrator as well."* But in the next year a federal court 
held that a foreign administrator with money in his hands collected 
in the state in which he was appointed might be sued by a creditor 
of the deceased.”° Early decisions in Pennsylvania were to the 
effect that a foreign personal representative might be sued or held 
to account without regard to the presence of assets in the jurisdic- 
tion.” While these cases appear to run counter to the doctrine 
of separateness of the estates in different jurisdictions, the language 
of all the opinions does not indicate a conception of a single estate. 

The question came before the United States Supreme Court in 
Vaughan v. Northup,” in 1841. The Court unanimously decided 
that an administrator appointed in one state could not be held 
to account in another for assets for which he was accountable 


70 Dorsay v. Connell, 22 N. B. 564 (1883). 

71 Armstrong v. Newey, 17 Vict. L. Rep. 734 (1891). 

72 Dowdale’s Case, 6 Co. 47 (C. P. 1605), cited notes 20, 64, supra. 

73 Cf. Preston v. Melville, 8 Cl. & F. 1 (H. L. 1841). 

74 Selectmen of Boston v. Boylston, 2 Mass. 384 (1807). Accord: Borden v. 
Borden, 5 Mass. 67 (1809); Stevens v. Gaylord, 11 Mass. 255 (1814) ; Campbell 
v. Sheldon, 13 Pick. 8 (Mass. 1832) ; Fay v. Haven, 3 Metc. 109 (Mass. 1841). 

7 Bryan v. M’Gee, Fed. Cas. No. 2,066 (C. C. D. Pa. 1808). Accord: Camp- 
bell v. Tousey, 7 Cow. 64 (N. Y. 1827) ; McNamara v. Dwyer, 7 Paige 239 (N. Y. 
1838) ; Tunstall v. Pollard, 11 Leigh 1 (Va. 1840). 

76 Swearingen v. Pendleton, 4 S. & R. 389 (Pa. 1818) ; Evans v. Tatem, 9 S. & R. 
252 (Pa. 1823). 77 15 Pet. 1 (U.S. 1841). 
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under his letters to the state of his appointment. The opinion, by 
Mr. Justice Story, asserts unequivocally the separateness of the 
estates in different states. He said: 


“ Every grant of administration is strictly confined in its authority and 
operation to the limits of the territory of the government which grants 
it; and does not, de jure, extend to other countries. It cannot confer, 
as a matter of right, any authority to collect assets of the deceased in any 
other state; and whatever operation is allowed to it beyond the original 
territory of the grant is a mere matter of comity. . . . On the other 
hand, the administrator is exclusively bound to account for all the assets 
which he receives under and in virtue of his administration to the proper 
tribunals of the government from which he derives his authority; and 
the tribunals of other states have no right to interfere with or to control 
the application of those assets, according to the lex loci. Hence it has 
become an established doctrine that an administrator, appointed in one 
state, cannot, in his official capacity, sue for any debts due to his in- 
testate in the courts of another state; and that he is not liable to be sued 
in that capacity in the Courts of the latter, by any creditor, for any debts 
due there by his intestate. The authorities to this effect are exceedingly 
numerous, both in England and America. . . .” "8 


This does not mean that a foreign domiciliary administrator 
may not appear of his own motion and defend a suit if there be no 
local administrator *°; if he does, he will be bound by judgment 
in the suit.*° And, of course, just as an administrator may sue 
anywhere on a judgment recovered by him in the course of ad- 
ministration, so he may be sued anywhere on a decree entered 
against him personally in the state of his appointment,®* or on a 
judgment recovered against him payable de bonis propriis. 

To the question whether an adminstrator may be sued or held 
to account in another jurisdiction than that of his appointment, 
the British cases, the cases in the federal courts and in twenty-two 
states which have come to our attention make a negative answer 
generally,** but there are British and federal cases, cases in 


78 Id. at 5-6. 
78 Noonan v. Bradley, 12 Wall. 121 (U.S. 1871). 

80 Lawrence v. Nelson, 143 U. S. 215 (1892). 

81 Michigan Trust Co. v. Ferry, 228 U. S. 346 (1913). 

82 England: Jauncey v. Sealey, 1 Vern. 397 (Ch. 1686); Currie v. Bircham, 1 
Dow. & Ry. 35 (1822) ; Bond v. Graham, 1 Hare 482 (Ch. 1842). Scotland: Preston 
Vv. Melville, 8 Cl. & F. 1 (H. L. 1841). Canada: Dorsay v. Connell, 22 N. B. 564 
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thirteen of these twenty-two states and in three other states (one 
at common law, two by statute) which on occasion, for exceptional 
reasons, permit suit.** 


(1883). United States: Vaughan v. Northup, 15 Pet. 1 (U. S. 1841); and, e.g., 
Mellus v. Thompson, Fed. Cas. No. 9,405 (C. C. D. Mass. 1858); Lewis v. 
Parrish, 115 Fed. 285 (C. C. A. 2d, 1902) ; Filer & Stowell Co. v. Rainey, 120 Fed. 
718 (C. C. N. D. Ill. 1903) ; Courtney v. Pradt, 160 Fed. 561 (C. C. A. 6th, 1908) ; 
Burrowes v. Goodman, 50 F.(2d) 92 (C. C. A. 2d, 1931). Alabama: Bank of 
Mobile v. McDonald, 22 Ala. 474 (1853); Jefferson v. Beall, 117 Ala. 436, 23 So. 
44 (1897). Arkansas: Clopton v. Booker, 27 Ark. 482 (1872) semble; Fairchild 
v. Hagel, 54 Ark. 61, 14 S. W. 1102 (1890); Greer v. Ferguson, 56 Ark. 324, 19 
S. W. 966 (1892). Colorado: Falke v. Terry, 32 Colo. 85, 75 Pac. 425 (1904) 
semble. Connecticut: Holcomb v. Phelps, 16 Conn. 127 (1844); Hedenberg v. 
Hedenberg, 46 Conn. 30 (1878). Florida: Gordon v. Simonton, 10 Fla. 179 
(1860) ; Sloan v. Sloan, 21 Fla. 589 (1885). Georgia: Davis v. Smith, 5 Ga. 274 
(1848) ; Johnson v. Jackson, 56 Ga. 326 (1876) semble. Illinois: Judy v. Kelley, 
11 Ill. 211 (1849) ; Elting v. First Nat. Bank, 173 Ill. 368, 50 N. E. 1095 (1898) ; 
Barber v. Keiser, 202 Ill. App. 377 (1916) ; Becker v. Bird, 255 Ill. App. 51 (1929). 
Kentucky: Baker v. Smith, 3 Metc. 264 (1860); Palms’ Adm’rs v. Howard, 31 
Ky. L. Rep. 316, 102 S. W. 267 (1907) semble. Louisiana: Mason v. Nutt, 19 
La. Ann. 41 (1867). Massachusetts: Selectmen of Boston v. Boylston, 2 Mass. 
384 (1807); Borden v. Borden, 5 Mass. 67 (1809); Stevens v. Gaylord, 11 Mass. 
255 (1814) ; Campbell v. Sheldon, 13 Pick. 8 (1832); Fay v. Haven, 3 Metc. 109 
(1841); Norton v. Palmer, 7 Cush. 523 (1851). Michigan: In re Cowham’s 
Estate, 220 Mich. 560, 190 N. W. 680 (1922). Mississippi: Boyd v. Lambeth, 24 
Miss. 433 (1852). Missouri: Rentschler v. Jamison, 6 Mo. App. 135 (1878); Hill 
v. Barton, 194 Mo. App. 325, 188 S. W. 1105 (1916). New Jersey: Lewis v. 
Grognard, 17 N. J. Eq. 425 (1865); Brownlee v. Lockwood, 20 N. J. Eq. 239 
(1869) ; Durie v. Blauvelt, 49 N. J. L. 114, 6 Atl. 312 (1886); Green v. Dolin, 139 
Atl. 825 (C. C. 1927). New York: Cases are numerous. £.g., Vermilya v. Beatty, 
6 Barb. 429 (1848); Lyon v. Park, 111 N. Y. 350, 18 N. E. 863 (1888) ; Helme 
v. Buckelew, 229 N. Y. 363, 128 N. E. 216 (1920) ; McMaster v. Gould, 240 N. Y. 
379, 148 N. E. 556 (1925); Matter of Rogers, 225 App. Div. 286, 232 N. Y. 
Supp. 609 (1st Dept. 1929) semble. North Carolina: Grant v. Reese, 94 N. C. 
720 (1886); First Nat. Bank v. Pancake, 172 N. C. 513, 90 S. E. 515 (1916). 
Pennsylvania: Freeman’s Appeal, 68 Pa. 151 (1871); Magraw v. Irwin, 87 Pa. 
139 (1878); East Bangor Slate Co. v. Badger, 250 Pa. 422, 95 Atl. 559 (1915) 
(foreign attachment). South Carolina: Hamilton v. Carrington, 41 S. C. 385, 
19 S. E. 616 (1893). Tennessee: Sparks v. White, 7 Humph. 86 (1846) ; Patton v. 
Overton, 8 Humph. 192 (1847) semble. Texas: Faulkner v. Reed, 241 S. W. 1002 
(Comm. App. 1922). Virginia: Fugate v. Moore, 86 Va. 1045, 11 S. E. 1063 
(1890). West Virginia: Wirgman v. Provident Life & Trust Co., 79 W.. Va. 562, 
92 S. W. 415 (1917). 

See also RESTATEMENT, ConFLIcT OF Laws § 512; cf. id. § 520. 

88 England: Dowdale’s Case, 6 Co. 46b (1605) (suable to extent of assets col- 
lected abroad and not accounted for) ; Beaven v. Hastings, 2 K. & J. 724 (Ch. 1856) 
(universal successor) semble. Australia: Armstrong v. Newey, 17 Vict. L. Rep. 734 
(1891) (suit by next of kin). United States: Noonan v. Bradley, 12 Wall. 121 
(U. S. 1871) (admitted as appellee on motion); Lawrence v. Nelson, 143 U. S. 
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D. The Question of Privity Between Administrators of a 
Decedent in Different Jurisdictions 


Only one British case involving this question has been found. 
An Irish court in 1877 held that where a judgment was recovered 
against a foreign administrator a claim could not be based thereon 


215 (1892) (objection waived) ; Michigan Trust Co. v. Ferry, 228 U. S. 346 (1913) 
(executor sued on judgment obtained against him in state of appointment) ; Bryan 
v. M’Gee, Fed. Cas. No. 2,066 (C. C. D. Pa. 1808) (equitable; property in pos- 
session) ; Lackner v. McKechney, 252 Fed. 403 (C. C. A. 7th, 1918), cert. denied, 
247 U.S. 510 (1918) (objection waived) ; Trautman v. Mohn, 68 Pitts. L. J. 785 
(W. D. Pa. 1920) (statute). Alabama: Colbert v. Daniel, 32 Ala. 314 (1858) 
(domicil in state). Arkansas: Clopton v. Booker, 27 Ark. 482 (1872) (assets held 
adversely). Colorado: Falke v. Terry, 32 Colo. 85, 75 Pac. 425 (1904) semble 
(assets brought into state). Connecticut: Marcy v. Marcy, 32 Conn. 308 (1864) 
semble (assets collected in state). Georgia: Johnson v. Jackson, 56 Ga. 326 (1876) 
(domicil in state). Kansas: By statute. Cady v. Bard, 21 Kan. 667 (1879) ; Doni- 
felser v. Heyl, 7 Kan. App. 606 (1898); Manley v. Park, 62 Kan. 553, 64 Pac. 28 
(1901) ; Dewey v. Barnhouse, 75 Kan. 214, 88 Pac. 877 (1907); Allen v. Wilhoit, 122 
Kan. 387, 252 Pac. 226 (1927); Toner v. Conqueror Trust Co., 131 Kan. 651, 293 
Pac. 745 (1930). Kentucky: Davis v. Connelly’s Ex’rs, 4 B. Mon. 136 (1843) (ob- 
jection waived; executor de son tort); Atchison v. Lindsey, 6 B. Mon. 86 (1845) 
(domicil in state) ; Manion v. Titsworth, 18 B. Mon. 582 (1857) (domicil in state 
and assets brought into state) ; Keiningham v. Keiningham’s Ex’r, 24 Ky. L. Rep. 
1330, 71 S. W. 497 (1903) (suit by distributee) ; Palms’ Adm’rs v. Howard, 31 
Ky. L. Rep. 316, 102 S. W. 267 (1907) (objection waived). Minnesota: Brown 
v. Brown, 35 Minn. 191, 28 N. W. 238 (1886) (statute). Mississippi: Cutrer v. 
Tennessee, 98 Miss. 841, 54 So. 434 (1910) (domicil in state). Missouri: Lewis 
v. McCabe, 6 Mo. App. 600 (1878) (assets fraudulently concealed). New Jersey: 
Newark Sav. Institution v. Jones’ Ex’rs, 35 N. J. Eq. 406 (1882) (objection 
waived) ; Holzer v. Thomas, 69 N. J. Eq. 515, 61 Atl. 154 (1905) (assets brought 
into state). New York: Campbell v. Tousey, 7 Cow. 64 (1827) (assets brought 
into and collected in state); McNamara v. Dwyer, 7 Paige 239 (1838) (assets 
brought into state); Montalvan v. Clover, 32 Barb. 190 (1860) (suit by dis- 
tributee for breach of trust) ; Gulick v. Gulick, 33 Barb. 92 (1860) (assets brought 
into state) ; Lockwood v. Brantly, 31 Hun 155 (1883) (in equity to prevent failure 
of justice) ; Johnson v. Wallis, 112 N. Y. 230, 19 N. E. 653 (1889) (personal ob- 
ligation of executors); Montgomery v. Boyd, 78 App. Div. 64, 79 N. Y. Supp. 
879 (1st Dept. 1903) (in equity to prevent failure of justice) ; Bergmann v. Lord, 
194 N. Y. 70, 86 N. E. 828 (1909) (same) ; De Coppet v. Cone, 199 N. Y. 56, 92 
N. E. 411 (1910) (same) ; Callanan v. Keenan, 158 App. Div. 84, 142 N. Y. Supp. 
561 (3d Dept. 1913) (same); Holmes v. Camp, 219 N. Y. 359, 114 N. E. 841 
(1916) (same). Pennsylvania: Swearingen v. Pendleton, 4 S. & R. 389 (1818) 
(suable generally, but would seem probably to be overruled by Pennsylvania cases 
cited note 82, supra) ; Evans v. Tatem, 9 S. & R. 252 (1823) (same) ; Stokely’s Estate, 
19 Pa. 476 (1852) (assets brought into state of domicil by domiciliary adminis- 
trator) ; Moore v. Fields, 42 Pa. 467 (1862) (suit on judgment rendered in state of 
appointment; assets brought into state); Laughlin v. Solomon, 180 Pa. 177, 36 
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against the administrator of the same intestate in Ireland, there 
being no privity between the two administrators.** 

In 1828 a case arose in this country, in which an action of debt 
was brought against an administrator on a judgment recovered 
against an administratrix of the same decedent in another jurisdic- 
tion. Judgment was given for the defendant on the ground that 
there was no privity between the administrators and no connection 
between the estates.*° In another early case, however, it was held 
that where a claim had been disallowed against an administrator 
in a foreign state this disallowance could be pleaded in bar of the 
claim by a local administrator.*® 

The question whether the doctrine of res adjudicata applies as 
between executors and administrators of the same decedent first 
reached the United States Supreme Court in 1846, in Aspden v. 
Nixon.®" The Court, two Justices dissenting without opinion, held 
that it did not, reaffirming the doctrine of the separateness of the 
estates. In the opinion, by Mr. Justice Catron, the Court said: 


“Under his English letters testamentary, Nixon could do no act as 
executor beyond England; so neither could he voluntarily transfer the 
Pennsylvania assets to the foreign jurisdiction, there to be distributed, 
as this would have been in violation of his letters in this country; . . . 

“ So, on the other hand, on the death of John Aspden of London, the 
bill in chancery [in England] ceased to be his bill, and became the suit 
of the parties for whose benefit it was revived; . . . they only repre- 
sented the intestate by virtue of, and to the extent of, their English let- 
ters, and could not be known as representatives in Pennsylvania. Again, 
the representative character of Nixon in England was altogether distinct 
from his character as executor in Pennsylvania. And so, also, the Eng- 


Atl. 704 (1897) (suit by resident creditor) ; Wolfe v. Lewisburg Trust & Safe Dep. 
Co., 305 Pa. 583, 158 Atl. 567 (1932) (assets brought into state of domici!). Ten- 
nessee: Allsup v. Allsup, 10 Yerg. 283 (1837) (domicil in state); Patton v. Over- 
ton, 8 Humph. 192 (1847) (trustee); White v. Archbill, 2 Sneed 588 (1855) 
(executor sued on judgment obtained against him in state of appointment). 
Virginia: Tunstall v. Pollard, 11 Leigh 1 (1840) (assets brought into state). 
Vashington: Gamble v. Dawson, 67 Wash. 72, 120 Pac. 1060 (1912) e- 
tion waived). 

84 Tighe v. Tighe, 11 Ir. R. Eq. 203 (1877). 

85 Dent v. Ashley, Hempst. 54 (Ark. Terr. 1828). Accord: Brodie v. Bickley, 
2 Rawle 431 (Pa. 1830); King v. Clarke, 2 Hill Ch. 611 (S. C. 1837). 

86 Goodall v. Marshall, 14 N. H. 161 (1843), distinguished in Taylor v. Barron, 
35 N. H. 484 (1857), where the disallowance had been by commissioners only. 

87 4 How. 467 (U.S. 1846). 
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lish administrators of John Aspden’s estate are equally distinct from 
Brown, who is the administrator of his estate in Pennsylvania. It fol- 
lows, the English suit was between different parties from those prose- 
cuting and defending the American suit; and therefore neither the decree, 
nor the proceedings on which it is founded, are competent evidence 
between the parties to the present suit, for this reason; and yet more 
conclusively for another, which is, that the property in controversy here 
is distinct from that sued for in England.” ** 3 


Aspden v. Nixon has been followed by the Court which decided 
it in all cases where the question has been as to privity between 
administrators of the same decedent in different jurisdictions or 
between an executor in one jurisdiction and an administrator cum 
testamento annexo in another.®® It was held, however, five years 
later that the case of executors should be distinguished and, while 
a judgment obtained against one of several executors would not 
be conclusive as against an executor qualified in another state, there 
was such privity among the executors that after such a judgment 
none of them could plead the Statute of Limitations when sued on 
the original cause of action.*° Forty years later the Court ruled 
that a judgment against an executrix was entitled to full faith and 
credit as against the same executrix when sued on in another state 
where she had been duly appointed. The authority of Aspden v. 
Nixon was recognized in the last mentioned case, and we have 
therefore in the decisions of the Supreme Court an instance of the 
distinction between an administrator and an executor which was 
taken as early as the first quarter of the 18th century.” It seems 
to the writers that this distinction is anomalous, in view of the fact 
that letters from a court are necessary in order to qualify an execu- 
tor just as they are necessary to qualify an administrator.” 


88 Td. at 497. 

89 Accord: Stacy v. Thrasher, 6 How. 44 (U. S. 1848); McLean v. Meek, 18 
How. 16 (U. S. 1855); Johnson v. Powers, 139 U. S. 156 (1891); Brown v. 
Fletcher, 210 U. S. 82 (1908); Ingersoll v. Coram, 211 U. S. 335 (1908). A 
fortiori, a claimant against the estate in one jurisdiction is not barred merely be- 
cause the claim has become unenforceable in the state from which the assets have 
been transmitted. Borer v. Chapman, 119 U. S. 587 (1887). : 

90 Hill v. Tucker, 13 How. 458 (U.S. 1851) ; Goodall v. Tucker, 13 How. 469 
(U. S. 1851). 91 Carpenter v. Strange, 141 U. S. 87 (1891). 

2 Compare Comber’s Case, 1 P. Wms. 766 (Ch. 1721), cited note 22, supra, with 
cases cited note 4, supra. 

%8 See the criticism of Carpenter v. Strange in Beale, supra note 60, at 601. 
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Where the question is as to res adjudicata between adminis- 
trators, not only the decisions of the United States Supreme Court 
but those in eighteen states and the only British case found assert 
the separateness of the estates ;** two states only maintain privity.” 
The decisions where the question is as to the relation of an execu- 
tor in one jurisdiction to an executor in another are distinguished. 
The federal courts and four out of five states passing on the ques- 
tion hold that there is privity here.°* As between executors and 


94 Ireland: Tighe v. Tighe, 11 Ir. R. Eq. 203 (1877). United States: Aspden 
v. Nixon, 4 How. 467 (1846) ; Stacy v. Thrasher, 6 How. 44 (1848); McLean v. 
Meek, 18 How. 16 (1855) (same person) ; Johnson v. Powers, 139 U. S. 156 (1891) 
(administrator and third person with assets of the estate) ; Ingersoll v. Coram, 211 
U. S. 335 (1908). Alabama: Johnston v. McKinnon, 129 Ala. 223, 29 So. 696 
(1900) (same person). Arkansas: Dent v. Ashley, Hempst. 54 (Ark. Terr. 1828) ; 
Turner v. Risor, 54 Ark. 33, 15 S. W. 13 (1890). Delaware: De Paris v. Wil- 
mington Trust Co., 7 Boyce 178, 104 Atl. 691 (1918). Illinois: McGarvey v. 
Darnall, 134 Ill. 367, 25 N. E. 1005 (1890) ; Strauss v. Phillips, 189 Ill. 9, 59 N. E. 
560 (1901). Indiana: McCord v. Thompson, 92 Ind. 565 (1883). Jowa: 
Cresswell v. Slack, 68 Iowa 110, 26 N. W. 42 (1885). Louisiana: Sargent v. 
Davis, 3 La. Ann. 353 (1848). Maine: Nash v. Benari, 117 Me. 491, 105 Atl. 107 
(1918) (same person). Maryland: Baker v. Cooper, 166 Md. 1, 170 Atl. 556 
(1934) semble. Massachusetts: Leach v. Leach, 238 Mass. 100, 130 N. E. 262 
(1921). Missouri: First Nat. Bank v. Dowdy, 175 Mo. App. 478, 161 S. W. 859 
(1913). Montana: Braithwaite v. Harvey, 14 Mont. 208, 36 Pac. 38 (1894). 
New Jersey: Matter of Grattan’s Estate, 78 N. J. Eq. 225, 78 Atl. 813 (1911) 
semble. Traflet v. Empire Life Ins. Co., 64 N. J. L. 387, 46 Atl. 204 (1900), 
had held the contrary, but the question of the relationship between the admin- 
istrators was not discussed. Pennsylvania: Brodie v. Bickley, 2 Rawle 431 
(1830). South Carolina: King v. Clarke, 2 Hill Ch. 611 (1837). Tennessee: State 
v. Fulton, 49 S. W. 297 (Ch. App. 1898). Texas: Jones v. Jones, 15 Tex. 463 
(1855) ; Carrigan v. Semple, 72 Tex. 306, 12 S. W. 178 (1888). Wisconsin: Price 
v. Mace, 47 Wis. 23 (1879); Estate of Hanreddy, 176 Wis. 570, 186 N. W. 744 
(1922) semble. In Sanborn v. Perry, 86 Wis. 361, 56 N. W. 337 (1893), however, 
a claimant was held to be barred by a disallowance of his claim by a court in an- 
other state under the full faith and credit clause without any discussion of the 
question of privity ; the case apparently stands alone. See also RESTATEMENT, CoN- 
FLicT oF Laws §§ 506(1), 510(1). 

95 Nebraska: Creighton v. Murphy, Neal & Co., 8 Neb. 349 (1879) (same ad- 
ministrator; suit had been instituted against deceased). New Hampshire: Goodall 
v. Marshall, 14 N. H. 161 (1843); Lomas v. Hilliard, 60 N. H. 148 (1880) (same 
administrators), overruling Taylor v. Barron, 35 N. H. 484 (1857). Louisville & 
Nashville R. R. v. Jones’ Adm’r, 215 Ky. 774, 286 S. W. 1071 (1926), held that 
there was privity between administrators suing in different states under the Fed- 
eral Employers’ Liability Act, because the real parties in interest were the same in 
the two suits. 

96 United States: Hill v. Tucker, 13 How. 458 (1851) (two executors; judg- 
ment prima facie evidence of debt); Goodall v. Tucker, 13 How. 469 (1851) 
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administrators cum testamento annexo, where there is a difference 
in the persons in the two suits in different jurisdictions, the federal 
courts and six out of eight states passing on the question hold that 
there is no privity.°’ The holdings that privity exists between 
executors are due to a supposed direct representation of the de- 
ceased by an executor, without the intervention of a grant of let- 
ters, a representation not existing in the case of an administrator; 
in short, the holdings are due to privity of persons rather than 
unity of estate. 


E. Foreign Domiciliary Administrator’s Discharge of a 
Debtor of the Decedent 


No British case involving this question has been found. But as 
early as 1740 a case appeared which evidenced the practice of col- 
lecting assets abroad. Though an English administration did not 
extend to the colonies, nevertheless it was held that where an 
executor sent an agent to a colony, who collected effects of the 
testator, the agent was chargeable in England.”* 


(same) ; Carpenter v. Strange, 141 U. S. 87 (1891) (same person executrix in both 
states); Owsley v. Central Trust Co., 196 Fed. 412 (S. D. N. Y. 1912) (same 
executor in both states). Aspden v. Nixon, 4 How. 467 (1848), insofar as it relates 
to lack of privity between executors, must be regarded as overruled. Georgia: 
Latine v. Clements, 3 Ga. 426 (1847) (same person). Jdaho: Hilton v. Stewart, 
15 Idaho 150 (1908) (same person). Louisiana: Turley v. Dreyfus, 33 La. Ann. 
885 (1881) (same person). New York: Hopper v. Hopper, 125 N. Y. 400, 26 
N. E. 457 (1891) (same person; judgment prima facie evidence of debt). See also 
RESTATEMENT, ConFLict oF Laws §§ 506(a), 510(2). 

Contra: Massachusetts: Ela v. Edwards, 13 Allen 48 (1866) (executor and ad- 
ministrator c. t. a. same person) ; Lawton v. National Surety Co., 248 Mass. 440, 
143 N. E. 333 (1924) (same). 

97 United States: Aspden v. Nixon, 4 How. 467 (1846); Brown v. Fletcher, 
210 U.S. 82 (1908) ; White v. Croker, 13 F.(2d) 321 (C. C. A. 5th, 1926) (tem- 

‘porary administrator and executrix) ; cf. Borer v. Chapman, 119 U. S. 587 (1887); 
Wilson v. Hartford Fire Ins. Co., 164 Fed. 817 (C. C. A. 8th, 1908). Arizona: 
Arizona Cattle Co. v. Huber, 4 Ariz. 69, 33 Pac. 555 (1893) semble. California: 
Richards v. Blaisdell, 12-Cal. App. 101, 106 Pac. 732 (1909). Jilinois: Rosenthal 
v. Renick, 44 Ill. 202 (1867). Massachusetts: Low v. Bartlett, 8 Allen 259 (1864). 
Michigan: Brown v. Fletcher’s Estate, 146 Mich. 401, 109 N. W. 686 (1906) ; Green 
v. Martin’s Estate, 256 Mich. 529, 239 N. W. 870 (1932). Texas: Cherry v. 
Speight, 28 Tex. 503 (1866) ; Reily v. Hare, 280 S. W. 543 (Comm. App. 1926). 

Contra: Louisiana: Tait v. Lewis, 7 Rob. 206 (1844) (judgment at least 
prima facie evidence). Virginia: Garland’s Adm’r v. Garland’s Adm’r, 84 Va. 181, 
4S. E. 334 (1887). 98 Atkins v. Smith, 2 Atk. 64 (Ch. 1740). 
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The earliest cases in the United States, from Vermont in 1833 °° 
and Missouri in 1834,’° held that payment to a foreign adminis- 
trator or executor did not discharge a debtor of the decedent from 
subsequent suit by a local administrator who had been appointed 
prior to the time of payment. Some twenty years later the Ten- 
nessee court determined that payment to a foreign administrator 
or executor did not discharge a debtor of the decedent from suit 
by a local administrator even though the latter was not appointed 
until after the date of the payment.*** Meanwhile, however, the 
Massachusetts court, stating obiter that a debtor might be dis- 
charged by payment to a foreign administrator in the absence of 
local administration, had upheld the position of a bank incorpo- 
rated in the state of the forum which had transferred shares of 
stock on its books and paid dividends to the transferee of the 
shares from a foreign executrix appointed in the state of the domicil 
of the decedent, where the certificates of stock were found at the 
time of the death.*”” 

In 1855, in United States v. Cox,” a case depending on a statute 
authorizing foreign administrators to sue, the Supreme Court went 
beyond the record to say: 


“ Although an executor or administrator cannot sue in a foreign court, 
in virtue of his original letters of administration, yet he may lawfully, 
under that administration, receive a debt voluntarily paid in any other 
State. Stevens v. Gaylord, 11 Mass. R. 256. In Doolittle v. Lewis, 7 
John. Ch. 49, Chancellor Kent held, that a voluntary payment to a 
foreign executor or administrator was a good discharge of the debt. 
Shultz v. Pulver, 3 Paige, 182; Hooker v. Olmstead, 6 Pick. 481.” *%* 


The cases cited to support this dictum did not do so, but in 
1869 the Court followed it with a decision which, like Harper v. 
Butler, suggested that letters of administration granted by the 
court of the domicil gave a title superior to that resulting from the 
grant of letters elsewhere. In Wilkins v. Ellett *°° the Court held it 


99 Vaughn v. Barret, 5 Vt. 333 (1833). 

100 Bartlett v. Hyde, 3 Mo. 490 (1834). 

101 Young v. O’Neal, 3 Sneed 55 (Tenn. 1855). 

102 Hutchins v. State Bank, 12 Metc. 421 (Mass. #47). 
103 18 How. roo (U.S. 1855). 

104 Jd. at 104. 

105 9 Wall. 740 (U. S. 1869). 
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a defense to a suit by an administrator appointed at the debtor’s 
residence to show that the debtor had previously paid in that state 
an administrator appointed at the deceased creditor’s domicil, 
where this administrator had duly accounted for the sum thus re- 
ceived. The reasoning of the Court appears to involve a confusion 
of the law governing distribution of the estate with the law govern- 
ing its administration. The Court, by Mr. Justice Nelson, said: 


“ It has long been settled, and is a principle of universal jurisprudence, 
in all civilized nations, that the personal estate of the deceased is to be 
regarded, for the purposes of succession and distribution, wherever situ- 
ated, as having no other locality than that of his domicile; and, if he 
dies intestate, the succession is governed by the law of the place where 
he was domiciled at the time of his decease, and not by the conflicting 
laws of the various places where the property happened at the time to be 
situated. The original administrator, therefore, with letters taken out 
at the place of the domicile, is invested with the title to all the personal 
property of the deceased for the purpose of collecting the effects of the 
estate, paying the debts, and making distribution of the residue, accord- 
ing to the law of the place, or directions of the will, as the case may 


The case of Wilkins v. Ellett, however, cannot be regarded as 
any authority for the superiority of domiciliary over ancillary let- 
ters. It came again before the Court fourteen years later, after 
proof that the administrator who was suing was the domiciliary 
administrator and that the one to whom payment had been made 
was an ancillary administrator, and the decision was again in 
favor of the defendant.’” The case should probably be explained, 
as Professor Beale has explained it,’°* not as recognizing the uni- 
tary character of the estate in different jurisdictions, but as up- 
holding an equitable defense so as to avoid a claim on the part of 
the debtor against the estate in the jurisdiction where the adminis- 
trator had accounted for the amount of the debt. The Court spe- 
cifically put its decision upon the ground that there were neither 
creditors nor next of kin in the jurisdiction where suit was brought 
who might be prejudiced by sustaining the defense.*” 

The second decision of Wilkins v. Ellett appears to be law not 


106 Jd. at 741-42. 
107 Wilkins v. Ellett, 108 U.S. 256 (1883). 
108 See Beale, supra note 60, at 604-05. - 109 708 U. S. at 259. 
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only in the federal courts but in at least twelve states; **° we have 
found only four which definitely reject it, and in two of these the 
matter was governed by statute; *** in five others, though the pre- 
cise question has not been raised, the case is not followed where 
payment to the foreign administrator was made after the grant of 
local letters; *** one court has pointed out that the rule does not 
apply in its jurisdiction unless there are neither creditors nor dis- 
tributees in the state, a situation which appears not to have arisen 
there; *** in one state, and only one, so far as we know, has the 


110 England: Atkins v. Smith, 2 Atk. 63 (Ch. 1740) semble. United States: 
United States v. Coxe, 18 How. 100 (1856) semble; Wilkins v. Ellett, 9 Wall. 740 
(1869) ; Wilkins v. Ellett, 108 U. S. 256 (1883) ; Van Bokkelen v. Cook, Fed. Cas. 
No. 16,831 (C. C. D. Nev. 1879). Anonymous, Fed. Cas. No. 431 (C. C. D. Tenn. 
1859), contra, must be taken to be overruled. Arkansas: Rice v. Metropolitan Life 
Ins. Co., 152 Ark. 498, 238 S. W. 772 (1922). California: Union Trust Co. v. 
Pacific Tel. & Tel. Co., 31 Cal. App. 64, 159 Pac. 820 (1916). Connecticut: Selleck 
v. Rusco, 46 Conn. 370 (1878). Georgia: McNamara v. McNamara, 62 Ga. 200 
(1879). Iowa: Bull v. Fuller, 78 Iowa 20, 42 N. W. 572 (1889); In re Williams’ 
Estate, 130 Iowa 553, 107 N. W. 608 (1906). Kentucky: Fidelity Trust Co. v. 
Williams, 32 Ky. L. Rep. 303, 105 S. W. 952 (1907). Maryland: Citizens’ Nat. 
Bank v. Sharp, 53 Md. 521 (1879). Massachusetts: Morrison v. Berkshire Loan & 
Trust Co., 229 Mass. 519, 118 N. E. 895 (1918); cf. Hutchins v. State Bank, 12 
Metc. 421 (1847) (issuance of new stock certificate). Minnesota: Putman v. 
Pitney, 45 Minn. 242, 47 N. W. 790 (1891) semble; Dexter v. Berge, 76 Minn. 216, 
78 N. W. 1111 (1899). New Hampshire: Luce v. Manchester & L. R. R., 63 N. H. 
588, 3 Atl. 618 (1885) (issuance of new stock certificate). New York: Parsons v. 
Lyman, 20 N. Y. 103 (1859); Schluter v. Bowery Sav. Bank, 117 N. Y. 125, 22 
N. E. 572 (1889); Matter of Rogers, 225 App. Div. 286, 232 N. Y. Supp. 609 (1st 
Dept. 1929). Pennsylvania: Gray’s Appéals, 116 Pa. 256, 11 Atl. 66 (1887). 

The Restatement appears to go further than these authorities and to allow the 
payment to the foreign administrator to operate a quittance even though a local 
administrator has been appointed, unless the debtor has knowledge of the appoint- 
ment. RESTATEMENT, Conrtict oF Laws § 482(1). We have not attempted to as- 
certain what authority supports the Restatement. Only two decisions to the same 
effect have come to our attention. Compton v. Borderland Coal Co., 179 Ky. 695, 
201 S. W. 20 (1918); Maas v. German Sav. Bank, 176 N. Y. 377, 68 N. E. 658 
(1903). 

111 Alabama: By statute. Hatchett v. Berney, 65 Ala. 39 (1880); Ferguson v. 
Morris, 67 Ala. 389 (1880). Mississippi: By statute. City Sav. & Trust Co. v. 
Branchieri, 111 Miss. 774, 72 So. 196 (1916) ; Richardson v. Neblett, 122 Miss. 723, 
84 So. 695 (1920). Missouri: Crohn v. Clay County State Bank, 137 Mo. App. 712, 
118 S. W. 498 (1909). Tennessee: Young v. O’Neal, 3 Sneed 55 (1855). 

112 Jllinois: Walker v. Welker, 55 Ill. App. 118 (1893). Missouri: Bartlett v. 
Hyde, 3 Mo. 490 (1834). New York: Stone v. Scripture, 4 Lans. 186 (1870). 
Rhode Island: Amsden v. Danielson, 19 R. I. 533, 35 Atl. 70 (1896). Vermont: 
Vaughn v. Barret, 5 Vt. 333 (1833). 

118 Wolfe v. Bank of Anderson, 123-S. C. 208, 116 S. E. 451. (1922). 
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court refused to recognize that a payment discharged the debtor 
on the ground that it was made to an ancillary administrator, not 
to a domiciliary administrator."* 


_ F. Administration of Intangibles Elsewhere Than at the 
Domicil of the Decedent 


There may be administration of intangibles in the state of the 
last domicil of their deceased owner.’*® This is assumed by all 
the authorities. May there be such an administration elsewhere? 

The course of decisions shows a definite trend toward an in- 
creasing number of administrations. As early as 1571 it was held 
that a bond is assets for the purpose of administration in the coun- 
try where it is located.*** In 1802 administration in the country of 
incorporation was required for the transfer of a foreign decedent’s 
corporate stock.’ Then, in a case holding that Russian, Danish, 
and Dutch bonds of a decedent domiciled in England, which were 
there at the time of his death, were subject to probate duty,’** the 
court went on to point out that judgment debts are assets where 
the judgments are recorded, specialty debts where the instruments 
happen to be, and simple contract debts where the debtors reside,"*® 
at the time of the creditor’s death. Bills of exchange and promis- 
sory notes were regarded as mere evidences of simple contract 
debts, but it was said that if an instrument was of a chattel nature, 


114 Goodman v. First Nat. Bank, 218 Ky. 229, 291 S. W. 54 (1927). 

115 E.g., Borer v. Chapman, 119 U. S. 587 (1887) ; Norrie v. Lohman, 16 F.(2d) 
355 (C. C. A. 2d, 1926) ; Connors v. Cunard S. S. Co., 204 Mass. 310, go N. E. 601 
(1910); Matter of Fischer, 151 Misc. 74, 271 N. Y. Supp. ror (Surr. Ct. 1934); 
Lang’s Estate, 301 Pa. 429, 152 Atl. 570 (1930). See also RESTATEMENT, CONFLICT 
or Laws § 467. 

116 Daniel v. Luker, 3 Dyer 305 (Q. B. 1571). Accord: Attorney-General v. 
Bouwens, 4 M. & W. 171 (Ex. 1838) semble; Commissioner of Stamps v. Hope, 
[1891] A. C. 476. And Huthwaite v. Phaire, 1 Man. & G. 159 (C. P. 1840), held 
that suit on a covenant by a foreign administrator could not be defeated unless it 
was shown that the deed was within the jurisdiction of the forum at the time of the 
covenantee’s death. 

117 Lee v. Bank of England, 8 Ves. 44 (Ch. 1802). Accord: Attorney-General 
v. New York Breweries Co., [1898] 1 Q. B. 205 (Ct. App.) 

118 Attorney-General v. Bouwens, 4 M. & W. 171 (Ex. 1838). 

119 Accord: King v. Lovitt, [1912] A. C. 212. An English case extended 
this rule to allow administration where a foreign corporation indebted to the de- 
cedent can be sued. New York Life Ins. Co. v. Public Trustee, [1924] 2 Ch. ror 
(Ct. App.). 
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capable of being transferred by acts done where it was, and sold 
there, it could be administered there. Foreign bills of exchange, 
payable to order, were cited as an instance.’ In 1863 the rule 
as to domestic bills of exchange appears to have been abandoned 
in favor of allowing an administrator holding the bill, if it had 
been accepted, to sue thereon without letters of the jurisdiction of 
the domicil of the acceptor.*** In 1896 a stock certificate owned 
by a foreign decedent was held to be a document subject to the 
jurisdiction of the probate court when it was found in England.‘ 
In 1919, in a case where a mortgage owned by a decedent domiciled 
in one province of Canada had been executed in duplicate, a tax 
was held to be rightly imposed by another province, where the land 
lay and one of the instruments had been deposited with the regis- 
trar under a land titles act, a necessary prerequisite to the validity 
of the mortgage.’** In 1933 letters of administration were granted 
in England on moneys due under insurance policies on the life of a 
decedent domiciled in Peru.*** 

A refinement on the rule as to jurisdiction to administer in the 
case of a specialty appears in the Canadian case of In re Ontario 
Mutual Life Ass’n Co.’*> An Ontario administrator was allowed 
the proceeds of an insurance policy of a decedent who had been 
domiciled in Illinois, on the ground that the policy was “ rightly 
conspicuous ” in Ontario, where the assignee of the policy, en- 
titled to its possession, was domiciled, though the policy was in 
Tllinois at the time of death. It does not appear that the policy 
was under seal. It was proved that the insurance company was 
domiciled in Ontario and could not be sued’in Illinois. The 
decision in the case was obviously right, whatever may be thought 
of the court’s reasoning. 

The earlier cases in this country parallel the British decisions 
fairly closely. The first American case involving a note, in 1818, 
held that the debt was to be treated as one on a simple contract, 
and the rule was enforced that such debts were assets where the 


120 See 4 M. & W. at 192. 

121 Vanquelin v. Bouard, 15 C. B. (Nn.s.) 341 (C. P. 1863). 

122 Stern v. Queen, [1896] 1 Q. B. 211 (Ct. App.). Accord: Brassard v. Smith, 
[1925] A. C. 371. 

128 Toronto Gen. Trusts Corp. v. King, [1919] A. C. 679. 

124 Estate of Leguia, [1934] P. 80. 

125 30 Ont. 666 (Div. Ct. 1899). 
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debtor resides at the time of the creditor’s death.**® Opposing 
authority was not long in appearing.” In 1833 a judgment was 
held to be bona notabilia where the record was,’** and a few years q 
later the same court concluded that an ordinary bond was admin- 
isterable in the state where it was at the time of the death of the q 
obligee.**? In 1847 a court relied in part upon the presence of a 
certificate of stock as the basis for jurisdiction to administer, in 
upholding the transfer of the shares on the books of the corpora- 
tion and the payment of dividends to the transferee of a foreign 4 
executor, appointed in the state where the certificate was found.**° 
In this case, however, the decedent was domiciled at the time of 7 
death in that state. In 1869 a life insurance policy, though so far 
as appears it was not under seal, was declared to be administerable 
in the state where it was held by a pledgee of the insured, rather 
than in the state in which the latter was domiciled at the time of his 
death.*** In 1879 came the first of the few decisions allowing 
administration wherever a debtor could be served.** 1 

The doctrine of Harper v. Butler and of the first decision in i 
Wilkins v, Ellett is not extended by the United States Supreme 
Court to the point that intangibles may be administered only in 


the state of the domicil. The Court, in Wyman v. Halstead,’* q 
in 1884, said by Mr. Justice Gray: | | 4 
“ The general rule of law is well settled, that for the purpose of found- 4 
ing administration all simple contract debts are assets at the domicil of q 
the debtor; and that the locality of such a debt for this purpose is not 4a 
affected by a bill of exchange or promissory note having been given for it, "I 
because the bill or note does not alter the nature of the debt, but is q 


merely evidence of it, and therefore the debt is assets where the debtor 4 
lives, without regard to the place where the instrument is found or 
payable.” 154 


126 Slocum v. Sanford, 2 Conn. 533 (1818). A 

127 Leake v. Gilchrist, 2 Dev. 73 (N. C. 1829) (negotiable bond); Barrett v. q 

Barrett, 8 Greenl. 353 (Me. 1832) (note). ie 
128 Vaughn v. Barret, 5 Vt. 333 (1833). 4 
129 Bullock v. Roger's, 16 Vt. 294 (1844). 
130 Hutchins v. State Bank} 12 Metc. 421 (Mass. 1847). 4 
181 Merrill v. New England Mutual Life Ins. Co., 103 Mass. 245 (1869). 
182 Fox v. Carr, 16 Hun 434 (N. Y. 1879). 
183 tog U. S. 654 (1884). 

184 Jd. at 656. 
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There followed in the same year New England Mutual Life Ins. 
Co. v.Woodworth.’** The Court held that a policy of life insurance 
was assets for the purpose of founding administration in a state 
where the insurance company had an agent on whom process 
against it might be served, as required by a statute, even though the 
decedent’s last domicil and the domicil of the company were both 
elsewhere. Thirty-three years later the necessity for administra- 
tion at the domicil of the debtor was again recognized in Baker v. 
Baker, Eccles & Co.,'** where it was also determined that juris- 
diction to administer shares of corporate stock exists in the state of 
domicil of the corporation. In the following year the dictum in 
Wyman v. Halstead as to the lack of jurisdiction at the place where 
a promissory note is found was disregarded, the Court holding in 
Iowa v. Slimmer ** that promissory notes as well as government 
bonds are administerable where they are found, regardless of the 
domicil of their deceased owner. | 

In the British and the federal courts and in twenty-one states 
and one territory in which decisions have come to our notice it 
has been held that a debt is administerable at the domicil of the 
debtor.*** In the British and the federal courts and in five states 


185 rrr U.S. 138 (1884). 

186 242 U.S. 394 (1917). 

187 248 U.S. 115 (1918). 

138 England: Attorney-General v. Bouwens, 4 M. & W. 171 (Ex. 1838) semble; 
Estate of Leguia, [1934] P. 80. Canada: In re Ontario Mutual Life Ass’n Co., 30 
Ont. 666 (Div. Ct. 1899) semble; King v. Lovitt, [1912] A. C. 212; Toronto Gen. 
Trusts Corp. v. King, [1919] A. C: 679. United States: Wyman v. Halstead, 
109 U.S. 654 (1884) semble; Baker v. Baker, Eccles & Co., 242 U. S. 394 (1917). 
California: McCully v. Cooper, 114 Cal. 258, 46 Pac. 82 (1896). Connecticut: 
Slocum v. Sanford, 2 Conn. 533 (1818); Hartford & N. H. R. R. v. Andrews, 36 
Conn. 213 (1869) (claim for wrongful death). Georgia: Arnold v. Arnold, 62 
Ga. 627 (1879). Hawaii: Low v. Horner, 1o Hawaii 531 (1896) (domicil acquired 
after death of claimant). Indiana: Hensley v. Rich, 191 Ind. 294, 132 N. E. 632 
(1921). Kansas: Moore v. Jordan, 36 Kan. 271, 13 Pac. 337 (1887). Kentucky: 
Barrett v. Barrett’s Adm’r, 170 Ky. 91, 185 S. W. 499 (1916). Louisiana: Burbank 
v. Payne, 17 La. Ann. 15 (1865). Maryland: Marden v. Jones, 165 Md. 450, 169 
Atl. 309 (1933). Massachusetts: Picquet, Appellant, 5 Pick. 64 (1827); Emery v. 
Hildreth, 2 Gray 228 (1854); Pinney v. McGregory, 102 Mass. 186 (1869) (domi- 
cil acquired after death of claimant) ; cf. Vinton v. Sargent, 195 Mass. 133, 80 N. E. 
826 (1907) (seat of trust). Michigan: Reynolds v. McMullen, 55 Mich. 568, 22 
N. W. 41 (1885); Findlay v. Chicago & G. T. Ry., 106 Mich. 700, 64 N. W. 732 
(1895) (claim for wrongful death). Mississippi: McIlvoy v. Alsop, 45 Miss. 365 
(1871). Missouri: Matter of Ames, 52 Mo. 290 (1873); Miller v. Hoover, 121 Mo. 
App. 568, 97 S. W. 210 (1906). Nebraska: Missouri Pac. Ry. v. Lewis, 24 Neb. 
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there are decisions that a corporation registered to do business in 


a state and liable to suit there may be sued by a local administrator, | 


though neither the last domicil of his decedent nor that of the 
corporation is in the state.**® We have found cases in three states 
authorizing an administration merely because.a debtor of the de- 
cedent is temporarily present in the jurisdiction,**° and a case in 
one state authorizing it because the property of a debtor could 
there be attached.*** In England and other British jurisdictions, 
in the federal courts and in sixteen states jurisdiction to administer 
has been held to exist where a common-law or commercial specialty 
is found, wherever the domicil of the deceased owner was or the 
domicil of the obligor may be.’** In a few cases in several juris- 


848, 40 N. W. 401 (1888) (claim for wrongful death). New Hampshire: Stearns 
v. Wright, 51 N. H. 600 (1872). New York: Chapman v. Fish, 6 Hill 554 (1844) ; 
Johnston v. Smith, 25 Hun 171 (1881) ; Matter of Miller, 5 Dem. Surr. 381 (1887) ; 
Sulz v. Mutual Reserve Fund Life Ass’n, 145 N. Y. 563, 40 N. E. 242 (1895) 
semble. North Carolina: Grant v. Rogers, 94 N. C. 755 (1886) semble. Pennsyl- 
vania: Lang’s Estate, 301 Pa. 429, 152 Atl. 570 (1930) semble. Tennessee: Swancy 
v. Scott, 9 Humph. 327 (1848) ; Louisville & Nashville R. R. v. Herb, 125 Tenn. 
408, 143 S. W. 1138 (1911) (claim for wrongful death). Texas: Lancaster v. Sex- 
ton, 245 S. W. 958 (Civ. App. 1922) (claim for wrongful death). Vermont: Bul- 
lock v. Rogers, 16 Vt. 294 (1844) semble. Washington: Valentine v. Duke, 128 
Wash. 128, 222 Pac. 494 (1924). 

189 England: New York Life Ins. Co. v. Public Trustee, [1924] 2 Ch. ror 
(Ct. App.). United States: New England Mutual Life Ins. Co. v. Woodworth, 
111 U.S. 138 (1884) ; New York Life Ins. Co. v. Smith, 67 Fed. 694 (C. C. A. oth, 
1895), cert. denied, 159 U. S. 262 (1895); Southern Pac. Co. v. De Valle da Costa, 
190 Fed. 689 (C. C. A. 1st, 1911) (claim for wrongful death). Alabama: Equitable 
Life Ass’n Soc. v. Vogel’s Ex’rix, 76 Ala. 441 (1884). Indiana: Rochford v. Metro- 
politan Life Ins. Co., 88 Ind. App. 540, 164 N. E. 713 (1929). Minnesota: State v. 
Probate Court, 149 Minn. 464, 184 N. W. 43 (1921) (claim for wrongful death). 
New York: Lockwood v. United States Steel Corp., 209 N. Y. 375, 103 N. E. 697 
(1913). Tennessee: Sharp v. Cincinnati N. O. & T. P. Ry., 133 Tenn. 1, 179 S. W. 
375 (1915) (claim for wrongful death). 

140 Maine: Saunders v. Weston, 74 Me. 85 (1882), (debtor present). Missouri: 
Turner v. Campbell, 124 Mo. App. 133, 101 S. W. 119 (1907) (debtor present). 
New York: Fox v. Carr, 16 Hun 434 (1879) (debtor present). 

141 Wilmington Trust Co. v. De Paris, 5 Boyce 565, 96 Atl. 30 (Del. 1915) (at- 
tachment of debtor’s property). 

142 England: Daniel v. Luker, 3 Dyer 305a (1571) (bond) ; Attorney-General 
v. Bouwens, 4 M. & W. 171 (Ex. 1838) (bond) semble; Huthwaite v. Phaire, 1 Man. 
& G. 159 (C. P. 1840) (covenant) ; Stern v. Queen, [1896] 1 Q. B. 211 (Ct. App.) 
(stock certificate). Australia: Commissioner of Stamps v. Hope, [1891] A. C. 476 
(bond) semble. Canada: Toronto Gen. Trusts Corp. v. King, [1919] A. C. 679 
(mortgage) ; Brassard v. Smith, [1925] A. C. 371 (stock certificate) semble; cf. 
In re Ontario Mutual Life Ass’n Co., 30 Ont. 666 (Div. Ct. 1899) (insurance 
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dictions this rule is not followed.*** In England, in the federal 
courts, and in eleven states there are decisions that corporate 
shares are administerable in the state where the corporation was 


policy). United States: Iowa v. Slimmer, 248 U. S. 115 (1918) (note); Gid- 
dings’ Ex’rs v. Green, 48 Fed. 489 (C. C. E. D. Va. 1880) (note); New York 
Life Ins. Co. v. Smith, 67 Fed. 694 (C. C. A. oth, 1895), cert. denied, 159 U.S. 262 
(1895) (insurance policy); Norrie v. Lohman, i6 F.(2d) 355 (C. C. A. 2d, 1926) 
(stock certificate). Alabama: Barclift v. Treece, 77 Ala. 528 (1884) (note under 
seal). Florida: Epping v. Robinson, 21 Fla. 36 (1884) (bills and notes). Kansas: 
Ames v. Citizens’ Nat. Bank, 105 Kan. 83, 181 Pac. 564 (1919) (certificate of 
deposit) ; Toner v. Conqueror Trust Co., 131 Kan. 651, 293 Pac. 745 (1930) (note). 
Louisiana: Thorman v. Broderick, 52 La. Ann. 1298, 27 So. 735 (1900) (note). 
Maine: Barrett v. Barrett, 8 Greenl. 353 (1832) (note). Massachusetts: Hutchins 
v. State Bank, 12 Metc. 421 (1847) (stock certificate); Merrill v. New England 
Mutual Life Ins. Co., 103 Mass. 245 (1869) (insurance policy) ; Kennedy v. Hodges, 
215 Mass. 112, 102 N. E. 432 (1913) (bonds). Michigan: Seventh Day Adventists 
'v. Michigan Sanitarium, 166 Mich. 504, 132 N. W. 94 (1911) (notes). Missouri: 
Lohman v. Kansas City Southern Ry., 326 Mo. 819, 33 S. W.(2d) 112 (1930) 
(stock certificate) semble. New Jersey: Griswold v. Kelly Springfield Tire Co., 
94 N. J. Eq. 308, 120 Atl. 324 (1916) (stock certificate). New York: Beers v. 
Shannon, 73 N. Y. 292 (1878) (bond); Holyoke v. Union Mutual Life Ins. Co., 
22 Hun 75 (1880), aff'd, 84 N. Y. 648 (1881) (insurance policy); Matter of 
Hughes, 95 N. Y. 55 (1884) (bond); Williams v. Fischlein, 144 App. Div. 244, 
129 N. Y. Supp. 129 (2d Dept. 1911) (bond); Lockwood v. United States Steel 
Corp., 209 N. Y. 375, 103 N. E. 697 (1913) (stock certificate) ; cf. Sulz v. Mutual 
Reserve Fund Life Ass’n, 145 N. Y. 563, 40 N. E. 242 (1895) (insurance policy 
and prior suit). North Carolina: Leake v. Gilchrist, 2 Dev. 73 (1829) (bond) ; 
Grace v. Hannah, 6 Jones L. 94 (1858) (bond); Riddick v. Moore, 65 N. C. 382 
(1871) (bond) semble; Grant v. Rogers, 94 N. C. 755, 761 (1886) (bond) semble; 
Shields v. Life Ins. Co., 119 N. C. 380, 25 S. E. 951 (1896) (insurance policy). 
Pennsylvania: Willing v. Perot, 5 Rawle 264 (1835) (certificate for stock in United 
States) ; Shakespeare v. Fidelity Ins. Co., 97 Pa. 173 (1881) (certificate of deposit 
for safekeeping) ; Viosca’s Estate, 197 Pa. 280, 47 Atl. 233 (1900) (note); Lang’s 
Estate, 301 Pa. 429, 152 Atl. 570 (1930) (notes). Rhode Island: Amsden v. 
Danielson, 18 R. I. 787 (1896) (note). Tennessee: St. John v. Hodges, 9 Baxt. 334 
(1878) (note) ; Goodlett v. Anderson, 7 Lea 286 (1881) (note); Ellis v. Insurance 
Co., 100 Tenn. 177, 43 S. W. 766 (1897) (insurance policy). Texas: Abercrombie v. 
Stillman, 77 Tex. 589, 14 S. W. 196 (1890) (note). Vermont: Bullock v. Rogers, 
16 Vt. 294 (1844) (bond). 

As to negotiable instruments and certificates of stock, see also RESTATEMENT, 
Conrtict oF Laws §§ 477, 479; quaere as to other common-law specialties. 

148 United States: Wyman v. Halstead, 109 U. S. 654 (1884) (bill of exchange 
and note) semble. California: McCully v. Cooper, 114 Cal. 258, 46 Pac. 82 (1896) 
(certificate of deposit); Matter of Layton’s Estate, 217 Cal. 451, 19 P.(2d) 793 
(1933) (note). Connecticut: Slocum v. Sanford, 2 Conn. 533 (1818) (note). 
Georgia: Neal v. Boykin, 129 Ga. 676, 59 S. E. 912 (1907) (note brought in after 
death). McNamara v. McNamara, 62 Ga. 200 (1879), contra, as to notes found in 
state at time of death, may be taken to be overruled; but in Neal v. Boykin, 132 
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formed.'** We have found but two states refusing administration 
there.**®° In England and at least six states and one territory a 
judgment is bona notabilia where it was recovered.’** There ap- 


Ga. 400, 64 S. E. 480 (1907), involving notes brought in after death, the question 
was regarded as an open one. Illinois: Cooper v. Beers, 143 Ill. 25, 33 N. E. 61 
(1892) (notes and bonds); Davis v. Upson, 230 Ill. 327, 82 N. E. 824 (1907) 
(bonds) (Martin v. Central Trust Co., 327 Ill. 622, 159 N. E. 312 (1927), contra, 
as to bearer bonds, was decided under a statute providing that “the situs of 
specialty debts shall be where the instrument happens to be ”) ; Martin v. Central 
Trust Co., supra (stock certificate) ; Harris v. Chicago Title & Trust Co., 338 Ill. 245, 
170 N. E. 285 (1930) (same). Kansas: Moore v. Jordan, 36 Kan. 271 (1887) 
(notes). Louisiana: Moise v. Life Ass’n, 45 La. Ann. 736, 13 So. 170 (1893) (in- 
surance policy). Massachusetts: Kennedy v. Hodges, 215 Mass. 112, 102 N. E. 432 
(1913) (stock certificate) (Hutchins v. State Bank, 12 Metc. 421 (1847), contra, 
must be taken to be overruled). Missouri: Richardson v. Busch, 198 Mo. 174, 95 
S. W. 894 (1906) (stock certificate). New York: Steele v. Connecticut Gen. Life 
Ins. Co., 31 App. Div. 389, 52 N. Y. Supp. 373 (4th Dept. 1898), afd, 160 N. Y. 
703, 57 N. E. 1125 (1899) (insurance policy). Oklahoma: Black Eagle Min. Co. v. 
Conroy, 94 Okla. 199, 221 Pac. 425 (1923) (stock certificate). 

144 England: Lee v. Bank of England, 8 Ves, 44 (Ch. 1802) ; Attorney-General 
v. New York Breweries Co., [1898] 1 Q. B. 205 (Ct. App.). United States: 
Baker v. Baker, Eccles & Co., 242 U. S. 394 (1917); London, Paris & Am. Bank 
v. Aronstein, 117 Fed. 601 (C. C. A. oth, 1902), cert. denied, 187 U. S. 641 (1902) ; 
Norrie v. Lohman, 16 F.(2d) 355 (C. C. A. 2d, 1926). Alabama: Grayson v. 
Robertson, 122 Ala. 330, 25 So. 229 (1898). California: Murphy v. Crouse, 135 
Cal. 14, 66 Pac. 971 (1901). Jilinois: Martin v. Central Trust Co., 327 Ill. 622, 
159 N. E. 312 (1927); Harris v. Chicago Title & Trust Co., 338 Ill. 245, 170 N. E. 
285 (1930). Massachusetts: Kennedy v. Hodges, 215 Mass. 112, 102 N. E. 432 
(1913). Minnesota: Putman v. Pitney, 45 Minn. 242, 47 N. W. 790 (1891). 
Mississippi: Jane v. Martinez, 104 Miss. 208, 61 So. 177 (1913). Missouri: Rich- 
ardson v. Busch, 198 Mo. 174, 95 S. W. 894 (1906) semble; Troll v. Third Nat. 
Bank, 278 Mo. 74, 211 S. W. 545 (1919); cf. Lohman v. Kansas City Southern 


Ry., 326 Mo. 819, 33 S. W.(2d) 112 (1930) (transfer office). New Jersey: Griswold — 


v. Kelly Springfield Tire Co., 94 N. J. Eq. 308, 120 Atl. 324 (1916) semble; Potter 
v. First Nat. Bank, 107 N. J. Eq. 72, 151 Atl. 546 (1930). Oklahoma: Black Eagle 
Min. Co. v. Conroy, 94 Okla. 199, 221 Pac. 425 (1923). Pennsylvania: Alfonso’s 
Ex’rs’ Appeal, 70 Pa. 347 (1872). Washington: Gamble v. Dawson, 67 Wash 72, 
120 Pac. 1060 (1912). 

The Restatement appears to be in accord only where the corporate shares are 
not evidenced by a share certificate situated elsewhere than in the state of incor- 
poration. RESTATEMENT, CONFLICT OF Laws §§ 477, 478. 

145 Russell v. Hooker, 67 Conn. 24, 34 Atl. 711 (1895) ; Jn re Miller’s Estate, 90 
Kan. 819, 136 Pac. 255 (1913). 

146 England: Attorney-General v. Bouwens, 4 M. & W. 171 (Ex. 1838) iti 
California: Low v. Burrows, 12 Cal. 181 (1859). Commecticut: Holcomb v. 
Phelps, 16 Conn. 127 (1844) semble. Hawaii: Low v. Horner, 10 Hawaii 531 (1896) 
semble, Massachusetts: Adams v. Batchelder, 173 Mass. 258, 53 N. E. 824 (1899). 
North Carolina: Cf. Morefield v. Harris, 126 N. C. 626, 36 S. E. 125 (1900) 
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pears to be only one decision to the contrary.*** All these cases 
allowing administration are inconsistent with the idea that domicil 
of the deceased owner alone justifies administration of intangibles. 


We have endeavored to weigh all the cases we could find, relat- 
_ ing to the administration of the intangibles of a decedent and 
throwing light on the question whether there should be but one 
administration, or if not, whether peculiar effect should be given 
to the power of a domiciliary executor or administrator to the 
exclusion of that of an ancillary representative. Our conclusion 
is that to permit only the domiciliary representative to administer 
intangibles would run counter to all the authorities; to give him 
the power to interfere in any way with the administration by an 
ancillary representative in the latter’s jurisdiction, while certain 
decisions do this, is to oppose a host of decisions and the generally 
recognized principle that estates in different jurisdictions are 
separate. 


III. Do tHE Tax Cases AppLy TO MULTIPLE ADMINISTRATIONS? 


The question may be raised whether the state of the law shown 
by our review of the authorities can continue in the light of recent 
decisions of the United States Supreme Court with regard to the 
taxation of the inheritance of intangible property. At one time 
the inheritance of intangibles could be taxed by more than one 
state,’** just as at present they may be administered by more than 
one state. Mr. Justice Holmes, delivering the opinion of the Court 
in Blackstone v. Miller **° thirty-two years ago, said: 


“No doubt this power on the part of two States to tax on different 
and more or less inconsistent principles, leads to some hardship. It may 
be regretted, also, that one and the same State should be seen taxing 
on the one hand according to the fact of power, and on the other, at 
the same time, according to the fiction that, in successions after death, 


(transcript brought into state after death). Pennsylvania: Lang’s Estate, 301 Pa. 
429, 152 Atl. 570 (1930) semble. Vermont: Vaughn v. Barret, 5 Vt. 333 (1833). 

147 Miller v. Hoover, 121 Mo. App. 568, 97 S. W. 210 (1906). The Restate- 
ment does not deal with this question. 

148 See 1 WHARTON, Conriict or Laws (3d ed. 1905) § 80 et seg.; JUDSON, 
Taxation (2d ed. 1917) 492-95; 4 Cootey, Taxation (4th ed. 1924) §$§ 1732, 
1736; Goopricn, Conrict or Laws (1927) §$§ 60-62. 

149 188 U.S. 189 (1903). 
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mobilia sequuntur personam and domicil governs the whole. But these 
inconsistencies infringe no rule of constitutional law.” +°° 


But times change, pious wishes become irrefragable principles, 
and three decades later, in First Nat. Bank of Boston v. Maine, 
the Court said, by Mr. Justice Sutherland: 


“ A transfer from the dead to the living of any specific property is an 
event single in character and is effected under the laws, and occurs within 
the limits, of a particular state; and it is unreasonable, and incompatible 
with a sound construction of the due process of law clause of the Four- 
teenth Amendment, to hold that jurisdiction to tax that event may be 
distributed among a number of states.” ** 


Recent articles in this Review 7” have traced in detail the ssid 
steps effecting the change, and we are here concerned only with the 
applicability of the new law to the administration of estates. 

In each of the cases in which the Court has ruled against double 
taxation, it has done so on the ground that the state whose tax was 
held to be unconstitutional was without “ jurisdiction ” to impose 
it.°* If there be a lack of jurisdiction in the sense in which that 
term is employed in the law of conflict of laws, it would seem that 
the decisions must be given a much wider scope.*** How there 
may be jurisdiction to administer, if there be no jurisdiction to 


150 Td, at 204-05. 

151 284 U.S. 312, 327 (1932). 

152 Lowndes, The Passing of Situs — Jurisdiction to Tax Shares of Guitetiis 
Stock (1932) 45 Harv. L. Rev. 777; Brown, Multiple Taxation by the States — 
What Is Left of It? (1935) 48 id. 407. 

153 Louisville & Jeffersonville Ferry Co. v. Kentucky, 188 U. S. 385, 396 
(1903) ; Delaware, L. & W. R. R. v. Pennsylvania, 198 U.S. 341, 360 (1905) ; Union 
Refrigerator Transit Co. v. Kentucky, 199 U.S. 194, 204 (1905); Frick v. Pennsyl- 
vania, 268 U. S. 473, 495 (1925); Rhode Island Hospital Trust Co. v. Doughton, 
270 U. S. 69, 83 (1926); Wachovia Bank & Trust Co. v. Doughton, 272 U. S. 
567, 575 (1926); Safe Dep. & Trust Co. v. Virginia, 280 U. S. 83, 92 (1929); 
Farmers Loan & Trust Co. v. Minnesota, 280 U. S. 204, 210 (1930); Baldwin v. 
Missouri, 281 U. S. 586, 593 (1930) (the term used here is “ power ”, but evidently 
in the sense of “ jurisdiction ”); Beidler v. South Carolina Tax Comm., 282 U. S. 
1, 8 (1930) ; First Nat. Bank of Boston v. Maine, 284 U. S. 312, 327 (1932). 

154 Matter of Lyons, 175 Wash. 115, 26 P.(2d) 615 (1933), (1934) 47 Harv. 
L. Rev. 872, held that a deposit in a bank in Washington which had belonged 
to a decedent domiciled in Alaska and had been collected by an ancillary adminis- 
trator was not the subject of escheat to the state as “ property within this state ”, 
since the situs of the deposit was at the domicil of its owner. The court discussed 
the case of Farmers Loan & Trust Co. v. Minnesota, 280 U. S. 204 (1930), and 
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tax, is hard to perceive. ‘“ The fundamental reason is that it is 
a contradiction in terms to say that within its jurisdiction it is 
unlawful to persuade a sovereign power to bring about a result that 
it declares by its conduct to be desirable and proper. . . . The 
very meaning of sovereignty is that the decree of the sovereign 
makes law.” *** ‘“ Does any one suppose that we are entitled to 
split up the jurisdiction of the Sultan of Muscat into each of its 
component parts, and to talk about the question of the Common 
Law and the Maritime Law and the Admiralty Law as distin- 
guished from the law of Muscat generally? It is idle to ask such a 
question. Therefore the whole jurisdiction of the Sultan of Mus- 
cat is to be treated as one.” **° 

The fact of the matter is that the decisions culminating in First 
Nat. Bank of Boston v. Maine are not jurisdictional cases at all. 
The courts of the British Empire in many cases have held, just as 
our own courts formerly held, that taxes may be imposed on the in- 
heritance of choses in action by a state other than that of the 
domicil of the deceased owner where tangible evidences of the 
choses in action are located, or there are funds in a bank, or trusts 
being administered, within the jurisdiction of the taxing power.’” 


similar cases, and said: “‘ The right to escheat property and the right to levy a tax 
are both attributes of sovereignty, one as much as the other, and the broad language 
used by the courts in discussing the question cannot logically be limited to the 
question of taxation alone.” 175 Wash. at 120, 26 P.(2d) at 617. 

155 Holmes, J., in American Banana Co. v. United Fruit Co., 213 U. S. 347, 
358 (1908). (Italics inserted.) 

156 Earl of Halsbury, L. C., in Carr v. Fracis Times & Co., [1902] A. C. 176, 
181-82. 

157 Attorney-General v. Bouwens, 4 M. & W. 171 (Ex. 1838) semble; Attorney 
General v. Higgins, 2 H. & N. 339 (Ex. 1857); Im re Trusts of Smith’s Will, 12 
W. R. 933 (Ch. 1864); In re Capdevielle, 2 H. & C. 985 (Ex. 1864) ; In re Badart’s 
Trusts, L. R. 10 Eq. 288 (1870) ; Attorney-General v. Campbell, L. R. 5 H. L. 524 
(1872); In re Cigala’s Settlement Trusts, L. R. 7 Ch. 351 (1878); Blackwood v. 
Queen, 8 App. Cas. 82 (1882); Stern v. Queen, [1896] 1 Q. B. 211; Attorney- 
General v. New York Breweries Co., [1898] 1 Q. B. 205 (Ct. App.); Attorney- 
General v. Jewish Colonization Ass’n, [1901] 1 Q. B. 123 (Ct. App.); King v. 
Lovitt, [1912] A. C.'212; Toronto’Gen. Trusts Corp. v. King, [1919] A. C. 679; 
New York Life Ins. Co. v. Public Trustee, [1924] 2 Ch. ror (Ct. App.) ; Clifton v. 
Strauss, [1927] 1 Ch. 313; Attorney-General v. Belilios, [1927] 2 K. B. 439. 

It is to be noted, however, that in a considerable number of cases it has been 
held that inheritance taxes were not properly imposed elsewhere than at the 
domicil of the decedent. Thomson v. Advocate General, 12 Cl. & F. 1 (H. L. 
1842); Wallace v. Attorney-General, L. R. 1 Ch. App. 1 (1865) ; Commissioner of 
Stamps v. Hope, [1891] A. C. 476 (specialty debt; specialty in state of domicil) ; 
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And when, in 1933, in Burnet v. Brooks,’** the question was pre- 
sented to the United States Supreme Court as to the constitution- 
ality of the federal estate tax when imposed on securities owned by 
a decedent domiciled in a foreign country which were in the pos- 
session of his agents in the United States, and-on his cash on de- 
posit here, the Court sustained the tax. Jurisdiction as between 
Maine and Massachusetts is the same as between the United States 
and Cuba. But the “ due process ” clause as between Maine and 
Massachusetts may prohibit a tax as unfair and so restrict the 
taxing power of a state, even though it has jurisdiction. As 
between the United States and Cuba, where there is no supreme 
tribunal common to the two jurisdictions which can arbitrate be- 
tween them, the limitation should not be imposed on the one 
where it cannot be reciprocally imposed on the other.*® 

The question whether there may be administration of intan- 
_ gibles belonging to a decedent domiciled in another state is, there- 
fore, not a jurisdictional one; but the requirement of such an 
administration may give rise to a question under the Fourteenth 
Amendment. There may be an administration in the state of 
domicil,*“ just as there may be an inheritance tax there. Is it 
unfair for another state to require administration, just as it is 
unfair for it to impose an inheritance tax? Is there a constitutional 
prohibition against multiple administrations, as there is against 
multiple taxation? 

The writers are not aware of any case in which First Nat. Bank 
of Boston v. Maine has been invoked to support a holding that 
there may be administration of a decedent’s intangibles in the state 
of the last domicil to the exclusion of other states. One federal 
court, however, has held that the decision should be followed on 
an analogous question arising in the case of administration of 


Harding v. Commissioner of Stamps, [1898] A. C. 769; Lambe v. Manuel, [1903] 
A. C. 68; Brassard v. Smith, [1925] A. C. 371 (stock certificate in state of domicil). 
Of course, the question in each of these cases was simply one of construction of 
the statute. 

158 288 U.S. 378 (1933). 

159 This view was clearly set forth by Professor Beale ten years ago, in The 
Progress of the Law, 1923-1924 Taxation (1925) 38 Harv. L. Rev. 281-83. 

160 Cf, Lowndes, Spurious Conceptions of the Constitutional Law of Taxation 
(1934) 47 Harv. L. Rev. 628, 630-39; Lowndes, Bases of Jurisdiction in State 
Taxation of Inheritances and Property (1931) 29 Micu. L. Rev. 850; Note (1933) 
47 Harv. L. Rev. 307. 161 See cases cited note 115, supra. 23 4 


q 
i 
L 
q 
| 
| 
| 
| 
| 
4 
{ 
; q 
4 
q 
l 
| 
| 
og 


948 .~—~—s«sBARVARD LAW REVIEW [Vol. 48 


intangible assets of a corporation by a receiver. Where the 
receiver had been appointed by a court in the state of the corpo- 
- ration’s domicil, that court held that it had jurisdiction to enjoin 
lenders of money to the corporation in another state, holding as 
collateral security certificates of stock owned by the corporation, 
from selling the stock.** In accordance with all the decisions 
of the Supreme Court on administration of insolvent estates, the 
circuit court of appeals reversed this decision,’ saying: 


“ The situs of securities depends in part, we think, upon the situation 
in which the situs becomes material. To illustrate: Situs of securities 
for taxation purposes may be in one state. Situs for the purpose of de- 
termining whether the securities are res within the jurisdiction of a court 
may be another state.” *% 


It was held as early as 1809 that a foreign commission in bank- 
ruptcy could not affect property in this country.** And so a dis- 
charge in insolvency under the law of the state of the debtor’s 
domicil could not affect a creditor domiciled in another state,’ 
nor could an assignment under such a statute pass property in 
another state as against such a creditor.** Under the federal 
bankruptcy law the assignee was held to have no right to property 
abroad.*** The holdings as to the lack of extraterritorial force in 
the case of an assignment by operation of law under a state or 
federal statute are the more significant because the Court recog- 
nized the validity of voluntary assignments for creditors, made in 
accordance with the law of the debtor’s domicil, of assets in other 
states.*®° 


162 Cherry v. Insull Util. Inv., 58 F.(2d) 1022 (N. D. Ill. 1932). 

163 Guaranty Trust Co. v. Fentress, 61 F.(2d) 329 (C. C. A. 7th, 1932). 

164 7d. at 334. 

165 Harrison v. Sterry, 5 Cranch 289 (U. S. 1809); Disconto Gesellschaft v. 
Umbreit, 208 U. S. 570 (1908). 

166 Sturges v. Crowinshield, 4 Wheat. 122 (U. S. 1819); Ogden v. Saunders, 
12 Wheat. 212 (U. S. 1827). 

167 Reynolds v. Adden, 136 U. S. 348 (1890); Security Trust Co. v. Dodd, 
Mead & Co., 173 U. S. 624 (1899). 

168 Oakey v. Bennett, 11 How. 33 (U. S. 1850) (land, but reasoning was 
general) ; Crapo v. Kelly, 16 Wall. 610 (U. S. 1872) (tangible property) semble; 
Cole v. Cunningham, 133 U. S. 107 (1890) (intangibles) semble. 

169 Brashear v. West, 7 Pet. 608 (U.S. 1833); Black v. Zacharie, 3 How. 483 
(U. S. 1845); Livermore v. Jenckes, 21 How. 126 (U. S. 1858) ; Barnett v. Kinney, 
147 U.S. 476 (1893). 
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Where the creditor was subject to the jurisdiction of the in- 
solvency court he could be enjoined from suing the insolvent 
citizen abroad.'”° Similarly, the decree of a court at the insolvent’s 
domicil might prevent such a suit by one privy to him, as a share- 
holder is to a corporation.’"* But these exceptions are based on 
- jurisdiction in personam. They only go to prove the rule that 

jurisdiction in rem over an insolvent estate does not extend to 
assets abroad. 

It was not until 1854 that the Supreme Court had to pass on 
whether a receiver may sue outside the state of his appointment. 
The Court unanimously decided that he could not do so.**?_~More- 
over, there is no privity between receivers of the property of the 
same debtor in different jurisdictions,’“* and a receiver cannot 
defend an action in a foreign jurisdiction without the express 
authority of the court which appointed him so as to bind property 
in his hands as receiver.*** It goes without saying that a receiver 
of a corporation may be appointed elsewhere than in the state of 
incorporation.’ 

The so-called exceptions to the principle of territoriality in ad- 
ministration by receivers parallel cases which we have already 
discussed in connection «with administration of decedents’ es- 
tates.1"° The receiver, under a statute, may be the universal suc- 

cessor of the corporation, and as such may sue abroad,’”’ just as 
the corporation could have done.’** The receiver may sue abroad 


170 Cole v. Cunningham, 133 U.S. 107 (1890). 

171 Hawkins v. Glenn, 131 U. S. 319 (1889). 

172 Booth v. Clark, 17 How. 322 (U.S. 1854). Accord, as to ordinary chancery 
receiver: Hale v. Allinson, 188 U. S. 56 (1903); Finney v. Guy, 189 U. S. 335 
(1903) ; Great Western Min. & Mfg. Co. v. Harris, 198 U.S. 561 (1905) ; Converse 
v. Hamilton, 224 U. S. 243 (1912) semble; Keatley v. Furey, 226 U. S. 399 (1912) 
semble; Sterrett v. Second Nat. Bank, 248 U. S. 73 (1918) ; Lion Bonding & Surety 
Co. v. Karatz, 262 U.S. 77 (1923); Oakes v. Lake, 290 U. S. 59 (1933). 

178 Reynolds v. Stockton, 140 U. S. 254 (1891). 

174 Pendleton v. Russell, 144 U. S. 640 (1892). 

175 Central Trust Co. v. McGeorge, 151 U. S. 129 (1894) semble; Burnrite Coal 
Briquette Co. v. Riggs, 274 U.S. 208 (1927). 

176 See pp. 918-21, 927, supra. 

177 Relfe v. Rundle, 103 U. S. 222 (1880); Bernheimer v. Converse, 206 U. S. 
516 (1907); Converse v. Minnesota Thresher Mfg. Co., 212 U. S. 567 (1909); 
Converse v. Hamilton, 224 U. S. 243 (1912); Clark v. Williard, 292 U. S. 112 
(1934). See Note (1935) 48 Harv. L. Rev. 835. 

178 Bank of Augusta v. Earle, 13 Pet. 519 (U.S. 1839). 
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on a right acquired by himself, not belonging to the corporation. 
Thus, where assets are taken into his possession in the state of his 
appointment, he may sue for their conversion in another state.*” 
And where he has possession of a document in which a chose in 
action is merged, as a share of stock is merged in a stock certifi- 
cate by the law of some states, he may enforce that right abroad.*® 

It is sufficiently clear, therefore, that the insolvency and re- 
ceivership cases in the United States Supreme Court all bear out 
the doctrine of separateness of the estates administered in different 
jurisdictions. 

There remain to be discussed a few cases in the Supreme Court 
having to do with estates in the hands of guardians. The earliest 
of these, in 1880, held that the state of situs could appoint a guard- 
ian and authorize a conveyance of the ward’s property by him, 
though the state of domicil of the ward had appointed a 
guardian." A domiciliary guardian may not sue abroad, even 
to compel accounting by a local guardian,*** and yet the Justice 
who spoke for the Court in this holding had previously declared 
that a guardian appointed elsewhere than in the state of the ward’s 
domicil should be governed by the law of that state as to invest- 
ments of the ward’s property.**® The Court in the latter case em- 
phasized the desirability of uniformity, relied on the fact that 
the property belonged to the ward, not the guardian, but nowhere 
suggested that the power of the local guardian would be subordi- 
nate to that of a domiciliary guardian. 


IV. SHoutD THERE BE ONLY ONE ADMINISTRATION 
oF INTANGIBLES? 


The tax cases are sufficient proof that the Supreme Court of the 
United States, if it thought that fairness so demanded, might, 
regardless of the authorities above discussed, deny to a state of 


179 Oakes v. Lake, 290 U. S. 59 (1933). 

180 While this point has not been decided by the Court in the case of the 
ordinary chancery receiver, it was passed on in the analogous case of the English 
Public Trustee in Disconto-Gesellschaft v. United States Steel Corp., 267 U. S. 22 
(1925). 

181 Hoyt v. Sprague, 103 U. S. 613 (1880). 

182 Morgan v. Potter, 157 U. S. 195 (1895). 

183 Lamar v. Micou, 112 U. S. 452 (1884), 114 U.S. 218 (1885). 
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the Union the power to require local administration of the in- 
tangible assets of a decedent domiciled in another state. Multi- 
plicity of administrations is just as prevalent as was multiplicity 
of taxes. There is an absence of any real situs of intangibles, and 
no particular state can control them to the exclusion of others. 
The absence of location in a particular state makes it easier to 
assume a unity of the estate, but any one of several jurisdictions 
may at one time or another find it appropriate, perhaps necessary, 
to lend its aid to enable the deceased owner’s creditors or legatees 
or next of kin to realize on his claims. And not until such op- 
portunity has been given should it be appropriate to transmit the 
proceeds to another jurisdiction for further administration or for 
distribution. In the interest of creditors of the decedent resident 
in the jurisdiction where the collection takes place or others who 
wish to obtain payment there, or distributees who wish to receive 
distribution there, the state may well say that a foreign domiciliary 
executor or administrator or his assignee may not sue or may not 
discharge a debtor. Is this unfair? Does it deprive the domi- 
ciliary representative of liberty or property without due process 
of law? 

If Petersen v. Chemical Bank *** is right, it would seem that the 
last question should be answered in the affirmative. The theory 
of that case is that the chose in actior belongs to the domiciliary 
representative. Let us put the matter in another way: Suppose 
that the assignment there in question had been decreed by the 
Connecticut court of probate. On the theory of that case, would 
not full faith and credit have to be given to the decree? The latest 
case in the Supreme Court involving a receiver who by statute 
was constituted a universal successor to the corporation’s property, 
held it to be a denial of full faith and credit to this statute and to 
the judicial proceedings of the state of the company’s domicil, 
where the receiver was appointed, to treat him as if he were an 
ordinary chancery receiver.’** If the property in the decedent’s 
intangibles is in the representative appointed in the state of his 
last domicil by universal succession, then most of the authorities 
are wrong, and the Court should overrule them. 

It is submitted, however, that most of the authorities are right, 


184 See pp. 922-24, supra. 
185 Clark v. Williard, 292 U.S. 112 (1934). 
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and that there is nothing unfair in multiple administrations, even 
if they may be burdensome in a particular case. Legal proceedings 
usually are burdensome. But it is generally useful to have more 
than one administration of intangibles whenever the obligors or 
their property are not to be found in the state of the decedent’s 
last domicil. An obligor may voluntarily pay in that state, but he 
can be made to pay, or he may choose to pay, only in a state having 
jurisdiction over him or his property. Shall the latter state yield 
to the officer of another, though it affords the aid of its process, 
or even if it merely keeps the peace of the territory where payment 
is made? If its process involves raising an administration, why 
should not that process be considered “ due”? Matters of pro- 
cedure are invariably determined by the law of the forum. Sup- 
pose that administration cannot be completed in that state; never- 
theless, it should be begun in that state’s way, and perhaps in 
some cases should end there. Creditors there may have claims, 
the satisfaction of which, without producing inequality, may ex- 
haust the assets there collected. Professor Beale has emphasized 
the interest of each state in the protection of its own citizens who 
were creditors of the deceased person.*** Legatees or next of kin, 
if there be no unpaid creditors, may find it convenient to apply 
there for distribution. A very striking instance of this was pre- 
sented by the leading case of Harvey v. Richards.**" The deceased 
was domiciled at Calcutta, where administration was taken out 
by his executor. There was an ancillary administration in Massa- 
chusetts. One of the next of kin (there being an intestacy as to 
the residue) brought a bill in equity against the Massachusetts 
administrator, praying for distribution of the property in his 
hands, and proved that none of it was needed at Calcutta for the 
payment of debts or legacies. Mr. Justice Story, on circuit, de- 
creed distribution. Is the possibility of such an equitable dispo- 
sition of the question to be eliminated as between states of the 
Union, as it would be if there may be no administration except in 
the domiciliary state? *** 


186 See Beale, supra note 60, at 608, quoting from Story, Conriict or Laws 
(7th ed. 1872) § 512. 

187 Fed. Cas. No. 6,184 (C. C. D. Mass. 1818). 

188 Gross v. Marchlewski, 8 F. Supp. 85 (S. D. N. Y. 1933), held a paren 
administratrix not entitled to claim from a consul of a foreign country property in 
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But suppose, as is likely to be the case, that a balance in the 
hands of an ancillary administrator should be remitted to the state 
of domicil for further administration. The first administration 
has nevertheless served a purpose which the latter could not serve, 
and it will be time enough for the domiciliary law to govern the 
administration when the administration in the state of domicil 
begins, supplementing, not duplicating, what the ancillary ad- 
ministration has accomplished. It was on the ground of a double 
burden on one estate because of one event, to wit, inheritance, that 
the Court placed its decisions in the tax cases; the burden of 
‘double administrations falls on an estate because of different 
events, happening in different jurisdictions, in the course of a 
complicated process, each event serving its own separate purpose. 

‘There is a final consideration which argues forcibly for the pres- 
ervation of ancillary administrations of intangibles — the need 
for local autonomy. We are an enormous nation, knit together by 
ties which have grown stronger as the decades have passed. But 
it is not in accord with the structure of our government or the 
genius of our institutions that justice should be administered in a 
uniform way or at a central place in this kind or that kind of a 
case. We cannot maintain our dual system if in all cases a state 
is to be told by the United States Supreme Court how it must 
administer justice. That Court itself, by a great judge, admon- 
ished us thirteen years ago: “In the maintenance of local self 
government, on the one hand, and the national power, on the 
other, our country has been able to endure and prosper for near 
a century and a half.” **° 

John G. Buchanan. 
Elmer E. Myers. 


PITTSBURGH, PENNSYLVANIA. 


his hands, the distribution of which had been ordered in an administration pro- 
ceeding in that country, and which had been transmitted to him for distribution. 
189 Taft, C. J., in Child Labor Tax Case, 259 U.S. 20, 37 (1922). 
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THE NIRA FROM THE EMPLOYERS’ VIEWPOINT * 


S° much has been said currently on the subject of employer- 
employee relationships under existing laws from the point of 
view of labor, that it seems timely to consider the subject from the 
viewpoint of the employer. More particularly is this so if it is 
found that on some of the principal questions the employer’s view- 
point is more nearly in accordance with law than that of the em- 
ployee. A good deal of emphasis has been laid in the press, as well 
as in official publications, on the rights of labor and the responsi- 
bilities of capital, and the undoubted trend of legislative and po- 
litical thought has recently been along these lines. But not so 
much has been heard about the duties and responsibilities of labor, 
or the constitutional rights of the employer. 

In view of the fact that our government is one of laws and not 
of men, a fact sometimes overlooked in these discussions, we may 
well invite attention to those laws, and so, perhaps, bring the dis- 
cussion back to realities. That both labor and capital, both the 
employee and the employer, have duties as well as rights is so well 
settled in our system of law that particular comment would seem 
unnecessary, were it not for the widespread evidence that it is in 
danger of being overlooked. 

The law relating to labor relations as it existed prior to 1933 
was largely founded on the conception that latitude was permis- 
sible to combinations of employees because of their individual 
helplessness in bargaining with their employers.’ As a result of 
recent legislation and administrative rulings,’ however, it is now 
becoming increasingly evident that the great labor organizations 
are more powerful than the average employer and that the latter 
may be in greater need of protection than the former. 


* The substance of this article was delivered by the writer in an address before 
the State Bar Association of Wisconsin and the Milwaukee Bar Association, at 
Milwaukee on Dec. 7, 1934. The thanks of the writer are due to Mr. J. Collier 
Weeks of the New York Bar for assistance in its preparation. 

1 Cf. American Steel Foundries v. Tri-City Central Trades Council, 257 U. S. 
184, 209 (1921). 

2 For a discussion of the decisions of the National Labor Relations Board, see 
Note (1935) 48 Harv. L. REv. 630. 
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Tue RIGHT TO STRIKE 


It was well recognized that it was the right of every man to leave 
employment at any time for any reason unless he was bound by 
contract.? Employees might quit their employment collectively as 
well as singly, just as employers might discharge their employees 
collectively or singly. The rights and duties of employer and em- 
ployee were correlative. But the combination involved in a col- 
lective quitting of employment must have been for the purpose of 
advancing the interests of the employees by peaceable and lawful 
means and not for the purpose of injuring the person, property or 
rights of anyone. The legality or illegality of a strike therefore 
depended upon two elements: the purpose for which the strike was 
undertaken, and the means by which it was carried out.* 

The advancement or maintenance of wages,” the fixing of work- 
ing hours,* and the enforcement of contract rights * had been held 
by the courts to be lawful purposes. On the other hand, it had 
been held illegal for employees to strike to prevent others from 
obtaining work,* to compel an employer to retain more employees 
than were reasonably required in his business,° to institute sym- 
pathetic strikes,*° or to compel an employer to dispense with the 
services of employees with the intention of forcing them to join 
a union.** 

Even though the object of a strike was lawful, the means em- 
ployed might make it illegal. Broadly speaking, it may be said 
that strikers might lawfully use such means as were not incon- 
sistent with the rights of others. Thus, even if the validity of so- 
called peaceful picketing is admitted,’ picketing might become 
unlawful if threats of violence or force were resorted to.** While 


8 See cases cited in Oakes, Law oF OrGANIZED LABor AND INDUSTRIAL CONFLICTS 
(1927) § 312 et seq. # See Note (1934) 43 YALE L. J. 625, 626, n.8. 
5 Auburn Draying Co. v. Wardell, 227 N. Y. 1, 124 N. E. 97 (1919) semble. 
6 Ibid. 
7 Smith v. Bowen, 232 Mass. 106, 121 N. E. 814 (1919) semble. 
8 Erdman v. Mitchell, 207 Pa. 79, 56 Atl. 327 (1903). 
® Folsom Engraving Co. v. McNeil, 235 Mass. 269, 126 N. E. 479 (1920). 
10 Old Dominion S. S. Co. v. McKenna, 30 Fed. 48 (C. C. S. D. N. Y. 1887). 
11 Cf. United States v. Weber, 114 Fed. 950 (W. D. Va. 1902). 
12 Union Pac. R. R. v. Ruef, 120 Fed. 102 (C. C. D. Neb. 1902). 
_ 18 American Steel Foundries v. Tri-City Central Trades Council, 257 U. S. 184 
(1921). 
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strikers might lawfully state their grievances and present their 
cause to the public in newspapers and circulars in a peaceable way 
with no attempt at coercion, the use of expressions which con- 
veyed implications calculated to defame, coerce or intimidate 
would be enjoined.** 

The employer had a correlative right to conduct his business in 
a lawful manner, without obstruction, interference, or dictation 
from anyone, and to obtain or discharge any of his employees as 
he might see fit." This right had been upheld by the highest 
courts.** In Adair v. United States*" an agent of an interstate 
carrier was indicted for discharging an employee because of his 
membership in a labor organization. A federal statute prohibited 
such an employer or his agent from requiring an employee to agree 
not to become or remain a member of any labor union, or to dis- 
criminate against the employee because of his membership in such 
an organization.** Adair was convicted, but upon appeal to the 
Supreme Court of the United States, the judgment of conviction 
was set aside. The Court refused to accept the argument that the 
Act was a valid exercise of the commerce power, and held that it 
violated the Fifth Amendment. 

In Coppage v. Kansas,** where the Court held unconstitutional 
a similar state statute as an infringement upon the freedom of 
contract of the employer, Mr. Justice Pitney used this language: 


“‘ And can there be one rule of liberty for the labor organization and 
its members, and a different and more restrictive rule for employers? 


14 Beck v. Railway Teamsters’ Protective Union, 118 Mich. 497, 77 N. W. 13 
(1898); cf. Robison v. Hotel & Restaurant Employees’ Local, 35 Idaho 418, 207 
Pac. 132 (1922). 

15 Thus an employer whose workmen were on strike had the right to employ 
others to take their places, and such others had a right to accept the employment. 
E.g., Mathews v. People, 202 Ill. 389, 67 N. E. 28 (1903) ; Vegelahn v. Guntner, 167 
Mass. 92, 44 N. E. 1077 (1896). Furthermore, a general strike in England is 
held to be illegal. National Sailors’ & Firemen’s Union of Great Britain and Ireland 
v. Reed, [1926] Ch. 536. And in Australia unions bound by awards of the court 
of conciliation and arbitration are prohibited from striking in the face of an 
award of such court. Walsh v. Sainsburg, 36 Comm. L. R. 464 (1925). 

16 Adair v. United States, 208 U. S. 161 (1908); Coppage v. Kansas, 236 U. S. 
1 (1915); People v. Western Union Tel. Co., 70 Col. 90, 198 Pac. 146 (1921); 
Gillespie v. People, 188 Ill. 176, 58 N. E. 1097 (1900) ; People v. Marcus, 185 N. Y. 
257, 77 N. E. 1073 (1906); State ex rel. Zillmer v. Kreutzberg, 114 Wis. 530, 90 
N. W. 1098 (1902). 17 208 U. S. 161 (1908). 

18 30 Sra. 428 (1898). 19 236 U.S. 1 (1915). 
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We think not; and since the relation of employer and employé is a 
voluntary relation, as clearly as is that between the members of a labor 
organization, the employer has the same inherent right to prescribe the 
terms upon which he will consent to the relationship, and to have them 
fairly understood and expressed in advance.” *° 


And in Hitchman Coal & Coke Co. v. Mitchell™ the Supreme 
Court approved an injunction restraining the defendants individu- 
ally and as officers of a labor union from interfering with the plain- 
tiff’s employees and attempting to induce them to strike in viola- 
tion of the contract with their employer. Again delivering the 
opinion of the Court, Mr. Justice Pitney said, 


“ Whatever may be the advantages of ‘ collective bargaining,’ it is not 
bargaining at all, in any just sense, unless it is voluntary on both sides. 
The same liberty which enables men to form unions, and through the 
union to enter into agreements with employers willing to agree, entitles 
other men to remain independent of the union and other employers to 
agree with them to employ no man who owes any allegiance or obliga- 
tion to the union. ... This court repeatedly has held that the em- 
ployer is as free to make non-membership in a union a condition of 
employment, as the working man is free to join the union, and that this 
is a part of the constitutional rights of personal liberty and private prop- 
erty, not to be taken away even by legislation, unless through some 
proper exercise of the paramount police power.” 2? 


In the later case of Texas & New Orleans Ry. v. Railway 
Clerks,”* the question was whether the Railway Labor Act of 
1926,** making enforceable an award in arbitration proceedings, 
imposed a legal duty — that is, an obligation enforceable by judi- 
cial proceedings — upon the railroad company. The statute pro- 
vided that representatives should be designated by the respective 
parties without interference, influence, or coercion exercised by 
either party over the self-organization or designation of repre- 
sentatives by the other. It appeared in the bill that the Brother- 
hood had been authorized since 1918 by a majority of the railway 
clerks to represent them in all matters relating to their employ- 
ment, and that this was recognized by the company. While a 


20 Jd. at 20. 22 Id. at 250-51. 

21 245 U. S. 229 (1917). 23 281 U.S. 548 (1930). 

24 44 Stat. 577 (1926). This Act has since been amended. 48 Stat. 1185, 
45 U.S.C. A. § 151 et seq. (1934). 
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controversy as to wages was pending, the company instigated the 
formation of an association or union of its railway clerks for which 
it claimed majority representation, and discharged leading repre- 
sentatives and officers of the Brotherhood. The Court found that 
both intimidation and coercion were established. 

The outstanding feature of the Act, said the Court, was the pro- 
vision for an enforceable award in arbitration proceedings. The 
major purpose of Congress was to provide a machinery to prevent 
strikes; and it was apparent that Congress, while elaborating a 
plan for amicable adjustments and voluntary arbitration of dis- 
putes, thought it necessary to impose obligations enforceable by 
judicial proceedings. Freedom of choice in the selection of repre- 
sentatives, on each side of the dispute, was the essential founda- 
tion of the statutory scheme. 

No doubt of the constitutional authority of Congress to enact 
the prohibition was entertained. Collective action is a mockery, 
the Court said, if freedom of choice is interfered with. Thus the 
prohibition by Congress of interference with the selection of repre- 
sentatives for the purpose of negotiation and conference between 
employers and employees, instead of being an invasion of the con- 
stitutional right of either, was based on the recognition of the 
rights of both. It was therefore held that, since the Railway 
Labor Act did not interfere with the normal exercise of the right 
of a carrier to select its employees or to discharge them, the Adair 
and Coppage cases were inapplicable. — 

This case is especially important, because it has been referred 
to by the proponents of the new laws as in effect overruling the 
earlier decisions of the Supreme Court. But it would seem that 
the decision is in the main consistent with the Adair, Coppage, and 
Hitchman cases, and that the last-named are not to be considered 
as overruled or affected. Statutory interference with the right of 
contract is not necessarily the same as statutory protection of the 
rights of the parties. 


THE New Laws 


In 1932 Congress enacted the so-called “ Norris-LaGuardia 
Act” * providing that contracts in which working men obligate 


25 47 Stat. 70 (1932), 29 U.S. C. A. § 101 et seg. (1934). 
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themselves not to join a labor union shall not be enforced in a 
court of the United States. The Act states that it is necessary 
that the worker have full freedom of self-organization and of 
designating representatives of his own choosing to negotiate the 
conditions of employment, free from the interference of employers 
of labor. The next year Congress inserted in the amendments to 
the Bankruptcy Act ** a similar provision relating to railroads and 
prohibiting the use of company funds to maintain company 
unions. Then, by the Emergency Railroad Transportation Act 
of 1933,°’ carriers were required to comply with the provisions of 
the Bankruptcy Act referred to, and with those of the Railway 
Labor Act.** And finally in Section 7(a) of the National Industrial 
Recovery Act *° we find the legislation referred to by Mr. Justice 
Pitney in the Hitchman case. In Section 1 of that Act *° there is 
a declaration of an emergency burdening interstate and foreign 
commerce and a declaration of policy to provide for the general 
welfare by promoting the organization of industry for the purpose 
of codperative action among trade groups and to induce and main- 
tain united action of labor and management under adequate gov- 
ernment supervision and sanction. _ 

Section 7(a) provides that each code approved under the Act 
must contain a statement first, that employees shall have the right 
to organize and bargain collectively through representatives of 
their own choosing, and shall be free from the interference, re- 
straint, or coercion of employers of labor or their agents in the 
designation of such representatives, in self-organization, or in 
other concerted activities for the purpose of collective bargaining 
or other mutual aid or protection.. Secondly, that no employee 
and no one seeking employment shall be required, as a condition 
of employment, to join any company union or to refrain from 
joining, organizing, or assisting a labor organization of his own 
choosing; and thirdly, that employers shall comply with the maxi- 
mum hours of labor, minimum rates of pay, and other conditions 
of employment, approved or prescribed by the President. 


26 47 Stat. 1474 (1933), 11 U. S. C. A. § 205 (0), (p), (q) (1934). 

27 48 Srat. 213, 214 (1933), 49 U. S. C. A. § 257 (1934). 

28 44 Stat. 577 (1926); amended, 48 Srat. 1185, 45 U. S. C. A. § 151 et seg. 
(1934). 29 48 StaT. 195 (1933), 15 U. S. C. A. § 707(a) (1934). 

80 48 Stat. 195 (1933), 15 U. S. C. A. § 7or (1934). 
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The protection which subsection (1) affords to employees in 
giving them the right to organize and bargain collectively through 
representatives of their own choosing and in guaranteeing freedom 
from interference by employers in the designation of their repre- 
sentatives is supported by the decision in the Railway Clerks case. 
But the words “ or any other concerted activities for the purpose of 
collective bargaining or other mutual aid or protection” are so 
broad as to give to almost any sort of concerted action by labor 
the cloak of the approval of the statute. Every striker will say 
that the coercion or violence in which he may engage is solely for 
mutual aid and for the protection of his rights as a member of the 
striking union. It is not believed, however, that the courts will go 
so far, and in fact there are indications of recognition by the labor 
organizations themselves that the statute does not mean to author- 
ize violence or intimidation. 

It will also be noticed that at no place is there a prohibition 
against coercion and interference by organized labor, and yet there 
can be small doubt of the need of this prohibition. It is general 
knowledge that the methods sometimes used by the unions in re- 
cruiting members resemble far more a draft than a voluntary en- 
listment, and that their demands often consist of stronger argu- 
ments than mere words. Events of the past year with which the 
public is familiar, such as the general strike in California, the 
truck drivers’ strike in Minneapolis, the textile strike in the East, 
and labor disturbances in other parts of the country have shown 
the public the methods employed by some of the unions or their 
members in seeking a solution of labor disputes. 

Subsection (2) seems to be substantially, if not identically, 
similar to the limitation imposed on the railroads by the act which 
was held unconstitutional in the Adair case. In the face of this 
decision, can it be seriously denied that this provision takes from 
the employer his right of freedom of contract? 

It may be said, therefore, that in addition to containing clauses 
of doubtful validity, Section 7(a) creates duties for the employers 
but imposes no corresponding obligations upon the employee. 
We have seen the results of this policy in some of the largest in- 
dustries in the country. Industry in general showed its desire to 
comply with the Recovery Act by formulating and agreeing to 
codes of fair competition approved by the President or the Admin- 
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istrator. As required by the Act, the codes contain the provisions 
of Section 7(a). These provisions were agreed to by the accepted 
representatives of labor. Nevertheless, organized labor refused to 
be bound and in numerous instances called strikes for the very 
purpose of violating the provisions of the code relating to wages 
and hours of work to which the employer, the representatives of 
labor, the Recovery Administration, and the President had given 
their approval. Is there any wonder that the average employer 
cannot feel confidence in the efficacy of the new laws? In ad- 
dition, any violation of these provisions by the employer is made 
a criminal offense by the Act,** and this is one effect of which the 
employer is most certain. 

In an interesting article entitled, “ Organized Labor and the 
Recovery Act,” *? Mr. Emmett B. McNatt, instructor of eco- 
nomics at Cornell University, summarizes labor’s extreme inter- 
pretation of Section 7(a) as interdicting company unions because 
they are never truly representative gf the workers, outlawing the 
so-called “ yellow dog contracts ”, and giving labor a free hand in 
securing for its members the closed shop.** Lastly, he says there 
is the general implication, accepted as law by trade unionists, that 
once “ representatives of their own choosing ” have been selected, 
employers are bound by the Act to deal with them.** On the other 
hand, General Johnson specifically denied that company unions 
were illegal under the Recovery Act,** and most of the other 
points of the extreme labor interpretation seem at least open to 
some question. 

The Recovery Act failed to prohibit the right to strike or to in- 
cite.a strike, and in the Joint Resolution of Congress authorizing 
the establishment of the National Labor Relations Board, it is 
specifically provided that, “‘ Nothing in this resolution shall pre- 
vent or impede or diminish in any way the right of employees to 
strike or engage in other concerted activities.” ** Whether this 
enlarges the right of concerted action may be debated, although it 


81 48 Stat. 196 (1933), 15 U.S. C. A. § 703(f) (1934). 

82 (1934) 32 Micu. L. REv. 780. 

83 See id. at 783-84. 

34 See id. at 784. 

35 National Recovery Administration (1933) 37 MONTHLY Las. REv. 518. 
36 48 Stat. 1183 (1934). 
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was unsettled whether a strike to force the employer to bargain 
collectively, or to force recognition of the union as a more effective 
means of collective bargaining, was a legal basis for industrial 
dispute.** The New Jersey court, in Bayonne Textile Corp. v. 
American Fed. of Silk Workers,** has said in effect that the right 
to organize and bargain collectively connotes the right to strike in 
the event that such course is deemed advisable by the employees 
for their mutual aid or protection. , 

Prior to the Recovery Act the employer’s right to hire and fire 
as he pleased was unimpeded, whereas now if he discharges a 
member of a labor union, even upon competent evidence of ineffi- 
ciency or merely as part of a periodical lay-off, the charge is sure 
to be made that he is discriminating against union labor and act- 
ing in violation of Section 7(a). A Wisconsin court has held that 
the discharge of employees because of their joining a union war- 
rants an injunction by the union, even though it was not a party to 
the President’s agreement.*® An Ohio court refused to enjoin the 
picketing of the plant of an employer who, contrary to an order 
by a labor board ‘under the code for that industry, failed to rein- 
state a workman who was representing employees in order to ob- 
tain wage increases.*° 

The New York Court of Appeals, however, on November 
20, 1934, refused to admit that an employer could not discharge 
and hire employees at will. In Sherman v. Abeles ** complaint 
was made by a union of moving picture machine operators that 
defendant employers had entered into a ten-year contract for the 
employment of members of a company union as operators, to the 
exclusion of the members of the union, Local No. 306. The court 
held that as none of the members of Local No. 306 was an em- 
ployee, the union was not entitled to an affirmative right of action 


87 In re Higgins, 27 Fed. 443 (C. C. N. D. Tex. 1886) ; Wabash R. R. v. Hanna- 
han, 121 Fed. 563 (C. C. E. D. Mo. 1903); Cornellier v. Haverhill Shoe Mfgrs. 
Ass’n, 221 Mass. 554, 109 N. E. 643 (1915) ; United Shoe Machinery Corp. v. Fitz- 
gerald, 237 Mass. 537, 130 N. E. 86 (1921); Michaels v. Hillman, 112 Misc. 395, 
183 N. Y. Supp. (Sup. Ct. 1920) ; Heitkemper v. Central Labor Council, 99 Ore. 1, 
192 Pac. 765 (1920). Cf. Note (1927) 40 Harv. L. REv. 896. 

88 172 Atl. 551 (N. J. 1934). 

89 Amalgamated Workers, etc. v. Reed Bros., Milwaukee Cir. Ct., Dec. 20, 1933. 

40 Fuller Cleaning & Dyeing Co. v. Brickner, 32 Ohio N. P. (N.s.) 177 (Comm. 
Pleas 1934). 

41 265 N. Y. 383, 193 N. E. 241 (1934). 
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solely because of its economic and social interests. There was no 
finding that the employers had required membership in the com- 
pany union or refraining from joining a labor organization of the 
employees’ own choice as a condition of employment. With the 
expiration of the employers’ contract with the local its members 
were discharged and their places taken by members of the com- 
pany union under the new contract. There was no dispute as to 
hours, wages, or conditions of employment, but, in the language 
of Judge Crouch, “for reasons which seemed good to them”, 
the exhibitors simply refused to hire members of Local No. 306. 
In upholding them in this action and refusing to order the rein- 
statement of those discharged, the court said, 


“Unless prevented by some valid law or by an existing contract, em- 
ployers may discharge and hire employees at will. Until the enactment 
of the Recovery Act, there was no doubt at all that employers might 
discriminate against union men or against members of any particular 
union. . . . Here the exhibitors were free from contract obligations, 
and the only statutory obstacles to complete freedom of contract were 
the provisions of section 7(a) of the Recovery Act.” 4? 


The court went on to say that subsection (1) was not aimed at the 
immemorial right to hire and discharge at will but at something 
quite different, citing the Railway Clerks case, and adding that so 
far as the plaintiffs were concerned, the rights of employees to 
have representatives of their own choosing was not involved. 

The employer feels that when the right to strike to establish 
minimum wages and maximum hours under the codes is added to 
the existing right to strike for improvement in wages and hours, 
there is little doubt that the unions will continue to advocate a de- 
crease in hours and increased wages, and to institute strikes to 
achieve these purposes. It is difficult to see what the end will be 
if these provisions are upheld by the court. Instead of the em- 
ployee needing protection, it is the employer; already unable to 
make his plant pay in hard times, he is faced with the possibility 
of being penalized if he is unable to comply with the rates of wages 
established by third parties to govern him in the conduct of his 
business. It is not seen how this policy can produce prosperity. 

In addition to the agencies and remedies hereafter discussed, 


42 Id. at 390-91, 193 N. E. at 243. 
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so-called “‘ compliance agencies” and boards, supplementing the 
industrial agencies of the code authorities, have been set up, and 
there are both national and local industrial relations boards estab- 
lished by the codes or by the President for the settlement of dis- 
putes.** Nevertheless, strikes to force higher wages or collective 
bargaining still occur, and the enforcement of codes in this respect 
is taken over by the unions and administered by means of strikes. 
Essentially these strikes are designed to coerce the employer as 
well as the government by inflicting hardship on the community. 
In view of the attempted control by government, general industry 
strikes, as well as strikes or picketing to compel unionization or 
the closed shop, should be restrained during the emergency period. 

Great emphasis is put by the proponents of the new laws on 
their desire to eliminate burdens on the free flow of interstate 
commerce and interferences with the general welfare. Indeed, 
these concepts are advanced as justification for the laws them- 
selves. Yet it is common knowledge that nothing burdens the 
free flow of interstate commerce or interferes with the general 
welfare more than a serious strike. 

Another alleged justification is the statement that these laws 
are enacted in an emergency based upon war on depression. It 
may be recalled that some years ago there was a real war, and that 
at that time a war labor board was established to supervise labor 
conditions during the emergency. In a pamphlet issued by that. 
board stating its principles and policies it was said, “‘ There should 
be no strikes or lockouts during the war.” And the Trial Term of 
the New York Supreme Court for Queens County, citing the 
above-mentioned pamphlet, granted an injunction against the ac- 
tivities of union members inciting violence and strikes and dis- 
rupting the petitioner’s business during the war period.** 

The New York courts have also restrained picketing and other 
acts which interrupted the delivery of the milk supply to the peo- 
ple of New York City.** And this same thought has been applied 
by the New Jersey Court of Chancery in Lichtman & Sons v. 


48 See NRA Bull. No. 7; Cotton Textile Code, art. XVII; Executive Order 
No. 6858, Sept. 26, 1934. 

44 Rosenwasser Bros. v. Pepper, 104 Misc. 457, 172 N. Y. Supp. 310 (Sup. Ct. 
1918). ‘ 

45 Gottlieb v. Matchkin, 117 Misc. 128, 191 N. Y. Supp. 777 (Sup. Ct. 1921). 
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Leather Workers’ Industrial Union,*® where the court enjoined a 
the picketing of petitioner’s plant and the inciting and mainte- a 
nance of strike conditions, saying, 


“A strike to enforce the ‘ closed shop’ in complainant’s factory, or, in 
fact, for any other purpose, under present conditions, and in view of 
the facilities provided by the N.R.A. for settling disputes between em- 
ployers and employees, is reprehensible enough, and is undoubtedly : 
opposed to public policy . . . but an attempt to cause a general strike a 
in the leather industry, which would but multiply unemployment, with 4 
its consequent pecuniary loss and damage to both labor and capital, is q 


more reprehensible. It is a direct interference with the administra- q 
tion’s plan of economic recovery, cannot be too severely condemned, and q : 
should be met with vigorous and effective measures. Such a strike is : 
for an unlawful purpose. Picketing in furtherance of that purpose is q 


also unlawful.” 47 


It would therefore seem a fair conclusion that under present 
conditions strikes called for the purposes mentioned are against 
public policy, are not in the interest of anyone, and should not 
be countenanced by the courts. 


THE Company UNION 


From the time of the introduction of the Recovery bill the 
question of the effect on open shop operation and the so-called 
“company union” has been the subject of wide difference of 
opinion and debate. No mention of the company union, as such, 
was made in the original bill. The provisions as to freedom from 
interference in self-organization or in other concerted activities, 
for the purpose of collective bargaining or other mutual aid or 
protection, and the specific reference to a company union, were 
contained in amendments said to have been suggested by Mr. Wil- 
liam Green, President of the American Federation of Labor.** To 
the protest of employers that the clause would be construed as 
making company unions illegal, Mr. John L. Lewis, the President 
of the United Mine Workers of America, is said to have replied 


46 169 Atl. 498 (N. J. Ch. 1933). 47 Id. at 500. 
48 See Hearings before Committee on Ways and Means on H. R. 5755 (National 
Industrial Recovery), 73d Cong., 1st Sess. (1933) 117-32; Witte, The Background 
of the Labor Provisions of the N. 1. R. A. (1934) 1 U. or Cut. L. Rev. 572. 
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by calling attention to the fact that it was not company unions 
which were prohibited but only coercion of employees to belong 
to a company union.*° 

The intention of Congress seems plainly to condemn the so- 
called “ yellow dog contracts ” and to prohibit the employer from 

‘requiring, as a condition of employment, membership in a com- 
pany union or non-membership in any labor organization of the 
employee’s own choosing. Aside from the doubts as to constitu- 
tionality, difficult questions arise in the application of this clause. 
For instance, if a company union has been in existence for years 
and has operated satisfactorily to both employer and employee, 
and although no mention is made of labor organization in the 
employment contract, may the employer express a preference? 
May the employer even mention the existence of the company 
union? May the employer contribute to the expenses of the com- 
pany union? Granting that in terms the statute does not prohibit 
company unions, in practice will not the employer who gives any 
aid or comfort to the company union be accused of violation of 
the statute? 

Some employers have been able to take shelter under the lack 
of power of Congress over businesses conducted wholly within a 
state. This was the case in connection with the attempt by the 
unions to supplant the company union of a rapid transit company 
in New York, as reported in the newspapers.” This attempt was 
resisted by the company despite orders of the local labor board, 
on the plea, which seems fundamentally sound, that Congress had 
no power over labor relations in connection with a rapid transit 
company doing business wholly within the confines of a state. 

But what is the position in practice of a company engaged in 
interstate commerce? The least that can be said is that the 
statute is ambiguous; that if it is the intention of Congress to pro- 
hibit company unions or any unions other than those affiliated 
with the great national labor organizations, Congress should say 
so. If, however, it is the true intention of Congress that each 
employee should be really free to choose the organization to which 


49 See Hearings before Senate Finance Committee on S. 1712 and H. R. 5755 
(National Industrial Recovery), 73d Cong., 1st Sess. (1933) 404-05. 
50 See N. Y. Times, Nov. 23, 1934, at 1. 
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he will belong and by which he will be represented in collective 
bargaining, the reference to company unions should be deleted 
from the Act and the section restored to the original form which 
said, simply, that no employee and no one seeking employment 
should be required as a condition of employment to join any or- 
ganization or to refrain from joining a labor organization of his 
own choosing. Undoubtedly, also, there should be added to the 
statute provisions freeing the employee from the coercion of out- 
side labor organizations, exactly as he is freed by the statute from 
coercion by his employer. His choice would then be really free 
and not one dictated by others. 

As it now stands, the test of a company union depends on the 
purpose for which it was formed and proof of freedom of choice." 
It has been said that the company union is legal only when truly 
representative of the employees and when not forced upon them 
against their will; but it would seem more accurate to say that 
Section 7(a) is not violated if membership in a company union is 
not made a condition of employment, and the employer makes no 
improper effort to interfere with the employees’ choice. Cer- 
tainly it cannot be said that company unions are per se illegal, or 
that no assistance of any kind may be given by the employer to 


their continuance.” That the 73d Congress refused to pass the . 


Wagner Bill,®* condemning them, seems significant. 

The proper application of these rules depends on the facts in 
the particular case. Many employers have found industrial peace 
in company unions without any detriment to the just demands of 
their employees. 


51 Matter of Kohler Co., 1 NLRB 72, Sept. 15, 1934. 

52 In United States v. Weirton Steel Co., 2 U. S. L. Week, March 5, 1935, at 
633 (D. Del.), the court denied an injunction restraining the steel company from 
violating the provisions of § 7(a). It refused to hold that the company’s “em- 
ployees’ committee” plan of representation was illegal or not in compliance with 
§7(a) as a lawful means of collective bargaining, even where the organization was 
effected at the instigation of the management and the company provided facilities 
for the election of representatives of the employees. The court said also that 
§ 7(a), in its application to the steel company, was not a valid exercise of power 
under the commerce clause; and that the manufacturing operations of the com- 
pany did not constitute interstate commerce and were not subject to regulation by 
Congress under that clause. 

53 §. 2926, 78 Conc. REC. 3444-46 (1934). 
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CLosED SHOP 


As a practical matter the alternative to company unions is often 
the closed shop. This has long been one of the aspirations of labor 
organizations. It cannot be said, broadly speaking, that prior to 
the new laws there was a general rule of law holding the closed 
shop to be an unlawful object for a strike. However, if the scope 
of the agreement is such as to operate generally throughout the 
community to render membership in a union a condition of ob- 
taining employment, or if proof is given of injury to others, then 
in New York, at least, the agreement will be held bad. Thus, in 
McCord v. Thompson-Starrett Co.,* the appellate division held 
that an order issued by an employers’ association forbidding the 
employment of artisans who did not join a particular union, and 
which affected the whole building trade in the locality, was void. 
As the court said, 


“an agreement when participated in by all or by a large proportion of 
employers in any community becomes oppressive and contrary to pub- 
lic policy, because it operates generally upon the craftsmen in the trade, 
and imposes upon them, as a penalty for refusing to join the favored 
union, the practical impossibility of obtaining employment at their 
- trade and thereby gaining a livelihood.” * 


Under the new laws there is the additional element that the guar- 
antee to the employee of the right to be represented by delegates 
of his own choosing is inconsistent with a strike to compel a closed 
shop. It has been suggested that an agreement recognizing the 
closed shop may be invalid as an interference with the employee’s 
freedom of choice,”° and it was so held in a recent New Jersey 
case,” where the defendant signed a collective agreement with 
the Fur Workers’ Union while its employees were on a strike pro- 
moted by another union. The court enjoined the employer from 


54 129 App. Div. 130, 113 N. Y. Supp. 385 (1st Dept. 1908), aff'd, 198 N. Y. 
587, 92 N. E. 1090 (1910). Cf. Curran v. Galen, 152 N. Y. 33, 46 N. E. 319 (1897) ; 
Jacobs v. Cohen, 183 N. Y. 207, 76 N. E. 5 (1905). 

55 129 App. Div. at 132, 113 N. Y. Supp. at 387. 

56 See McNatt, supra note 32, at 800. 

57 Fryns v. Fair Lawn Fur Dressing Co., 114 N. J. Eq. 462, 168 Atl. 862 
(Ch. 1933). 
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making membership in the Fur Workers’ Union a condition of em- 
ployment, on the ground that upon the facts the closed shop was 
in violation of the President’s reémployment agreement, which in- 
corporated Section 7(a) by reference. In a later decision * the 
same court, after referring to the provisions of the Retail Trade 
Code that no employee and no one seeking employment should be 
required as a condition of employment to join a company union 
or to refrain from joining, organizing, or assisting a labor or- 
ganization of his own choosing,” and stating that the court was in 
accord with this provision, and that of the Recovery Act au- 
thorizing collective bargaining, continued, 


“ But these salutary provisions in the interest of honest labor do not 
spell the closed shop, nor can they be considered as authority for the 
unlawful acts of the defendants. They were not intended to foster 
strikes, nor to permit the personal exploitation of labor leaders at the 
expense of either labor or capital. The obvious corollary of section 7b 
of the code is that the employer shall not be required to adopt the 
closed shop against his will.” °° 


From the employer’s viewpoint the closed shop may bring a 
measure of industrial peace, because it ends dispute on this par- 
ticular point. But when it brings him face to face with one of the 
larger labor organizations in collective bargaining with respect to 
wages and hours of work, he feels that he is at a great disadvan- 
tage. Recent history compels him to think that he will be the 
victim of successive demands. First, recognition of the union, 
then the closed shop, and then repeated demands for higher wages 
and shorter hours. He therefore resists the demand, and in doing 
so appears to be within his rights. If Section 7(a) is valid, how 
can it be said that the employer may agree to the closed shop, and 
thereby require an employee to refrain from joining a labor or- 
ganization of his own choosing? It would seem to be in direct 
violation of the express language of the statute. 


58 Elkind & Sons v. Retail Clerks’ Internat. Protective Ass’n, 114 N. J. Eq. 586, 
169 Atl. 494 (Ch. 1933). 

59 Art. IV, §1(b). 

60 114 N. J. Eq. at 592, 169 Atl. at 496. 
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COLLECTIVE BARGAINING 


In Gasaway v. Borderland Coal Corp.” the Circuit Court of 
Appeals for the Seventh Circuit enjoined the defendant union 
from coercion and intimidation of employees in an attempt to 
force unionization and closed shop upon the employer. The court 
said that unions of laborers might bargain collectively through 
their officers with employers, either individually or collectively, 
and that both employers and laborers were entitled to free and 
equal access to the pool of unemployed labor for the purpose of 
- securing recruits by peaceable appeals to reason; that employ- 
ers might persuade a union man to become nonunion and that 
union laborers might, under the same conditions, persuade a non- 
union man to become union. 

In the case of United Shoe Machinery Corp v. Fitzgerald,” the 
Massachusetts Court in 1921, on an appeal dealing with the con- 
tention of the union that the strike was solely to enforce collective 
bargaining, relied upon and quoted from the Hitchman case to the 
effect that collective bargaining that is not voluntary on both sides 
is not bargaining at all. 

One of the earliest points raised by the unions before the Na- 
tional Labor Board was that where the union secured a majority 
vote of employees it became the sole representative for all em- 
ployees in the particular plant. A number of employers refused 
to recognize this claim and also challenged the authority of the 
Board as early as January, 1934. But in the course of an execu- 
tive order of February 1, relating to the National Labor Board, it 
was declared that after an election for the purpose of choosing 
representatives for collective bargaining, the Board should publish 
the names of the representatives who were selected by a vote of at 
least a majority of the employees voting, and “ have been thereby 
designated to represent all the employees eligible to participate 
in such an election for the purpose of collective bargaining.” “ 

And this was followed in March by the decision of the National 


61 278 Fed. 56 (C. C. A. 7th, 1921). 

62 237 Mass. 537, 130 N. E. 86 (1921). 

63 y U.S. L. Week, Jan. 16, 1934, at 4or. 
64 Id., Feb. 6, 1934, at 457, 459-60. 
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Labor Board in Matter of Denver Tramway Corp.,* ruling that 
a majority of the employees should bargain for all. In April 
new Administration machinery for settlement of labor disputes 
was set up by Administrative order, calling for the creation in all 
codified industries of industrial relations boards.. This was part of q 
the so-called ‘‘ Twelve Point Program ”’.** In the same month the q 
National Labor Board held that collective bargaining requires j 
both parties to make every reasonable effort to reach an agree- 
ment on the matters which are their mutual concern, and recom- a 
mended calling off a strike of shoe workers in Haverhill, Massa- 
chusetts.* 

In May the General Counsel of the National Labor Board an- 
nounced the principle that representatives selected by the majority 
of the employees within a given plant or department were the sole 
collective bargaining agency for the plant or department.® This, 
of course, was not in accordance with the joint statement of the 
Administrator and General Counsel of the Recovery Administra- 
tion © or with the principle announced by the President in con- 
nection with the settlement of the automobile case; ” and it has 
been consistently opposed by Mr. Richberg. In a speech in New 
York City he maintained that the employees have the right to 
select the unit which is to form the basis of representation and said, 


“No one has been given any authority under the law, and I doubt 
whether anyone could be given legally the authority, to herd all the 
employees, or any number of employees, into a voting unit, and then 
compel them to select their representatives by a majority vote. The 
right of self-organization certainly includes the right of each man to 
decide for himself with what men he desires to be associated.” 


In practice the employer, under the rule of the National Labor 
Board, can do nothing to combat the outside union without the 
charge of interference, whereas the union is free to use all its in- 
fluence to be chosen as the representative. After its choice as 


65 1 NLB 64, March 1, 1934. 
66 1 U.S. L. Week, April 3, 1934, at 646, 650. 

87 Matter of Haverhill Shoe Manufacturers, 2 NLB 1, April 5, 1934. 

68 : U.S. L. Week, May 15, 1934, at 800. See also id., May 8, 1934, at 781-82. 
69 Jd., Feb. 6, 1934, at 460. 

70 Id., March 27, 1934, at 627. 

71 U. S. News, Nov. 26, 1934, at 12, 13. 
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such, it is easy to imagine what consideration will be given to the 
demands of a nonunion employee. This will result in a closed 
shop, even though a large body of employees do not favor the 
union, and the employer will be helpless to prevent this process. 
This would seem to be clearly contrary to the intention of 
Congress. 

The National Labor Board ruled in September of 1933 that the 
refusal of an employer to deal with any organization selected by 
his employees as their representative constituted a violation of 
Section 7(a) and of the code.” Apparently it is thought by some 
that because employees are given the right to organize and bargain 
collectively through representatives of their own choosing, the em- 
ployer is under a duty to achieve a bargain.”* The obvious answer 
is, “ What bargain? ” If it is meant that he must accept labor’s 
bargain, then bargaining is no longer voluntary but involuntary, 
and the employer might as well surrender at the beginning. 

A bone of contention in bargaining is the inclusion of the merit 
clause, as in the case of the automobile code."* The employer 
desires to be free to promote meritorious employees for obvious 
reasons of efficiency. Organized labor objects to the merit clause 
because of the opportunity it affords hostile employers to discrimi- 
nate against union members under the guise of merit, and because 
it may be used to override the union rules relating to seniority 
rights. This clash of principles is fundamental and in the last 
analysis comes down to whether those who are efficient and hard- 
working shall be given proper reward for their merit, or whether 
all workers are to be left at a dead level in the fear that if they 
are not, union members may suffer from discrimination. 

On June 16, Congress adopted a Joint Resolution providing for 
the creation of what is now known as the National Labor Rela- 
tions Board.’® This resolution authorized the President to estab- 
lish a Board or Boards to investigate controversies arising under 
Section 7(a) and to conduct elections to determine representation 
for collective bargaining purposes. It was said at the time that it 


72 Matter of Berkeley Woolen Mills, 1 NLB 5, Sept. 6, 1933. 

738 Cf. Matter of H. W. Anthony Mill, 1 NLB 1, Sept. 27, 1933. 

74 7 U.S. L. Week, Sept. 12, 1933, at 18; Automobile Manufacturing Code, 
art. VII. 

75 48 Srat. 1183 (1934) ; see Note (1935) 48 Harv. L. REv. 630. 
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was designed to guarantee the right of employees to elect repre- 
sentatives of their own choosing.”® 

Early in September the new Board decided the Houde case” in 
favor of exclusive representation. This decision was one of law, 
and the Board was thereby exercising a judicial function. The 
Board also held that it did not suffice for the employer to bar- 
gain collectively with his employees but that he must try in good 
faith to reach an agreement with the employee in the course of 
bargaining. The decision was enforceable to the extent that the 
Blue Eagle might be withdrawn for noncompliance therewith, if 
the Recovery Administration should concur. The determination 
of the legal questions involved is now pending in court.” 

Section 7(a) does not say that employees shall have the right to 
bargain collectively through the American Federation of Labor. 
It does not say that they shall bargain collectively through a labor 
organization. It does not say that they must bargain collectively 
through representatives chosen by someone else. It does say that 
they shall have the right to bargain collectively through repre- 
sentatives of their own choosing. It is difficult to see how it can 
be seriously contended that they must bargain, not through repre- 
sentatives of their own choosing, but through representatives 
chosen by someone else.”® 

And it may be added that in many cases it is a travesty to say 
that the represéntatives are chosen by the employees. Clearly 
they are not. They are chosen by or under the pressure of a labor 
organization, and in many cases a labor organization which has 
had no previous contact with any of the employees. They are 
chosen by order from the headquarters of a labor organization 
desirous of increasing its membership, and the methods employed 
are often far from peaceful. Employees are informed that the 
Administration wishes them to join the proponent’s union; if they 


76 1 U. S. L. Week, June 19, 1934, at 925. 

77 Matter of Houde Engineering Corp., 1 NLRB 35, Aug. 30, 1934. 

78 See 2 U. S. L. Week, Dec. 4, 1934, at 254; id., Jan. 22, 1935, at 455. 

79 But compare the controversy with reference to the extension of the Auto- 
mobile Manufacturing Code, N. Y. Times, Feb. 1-7, 1935. Despite the fact that 
the settlement of the industrial disputes in the automobile industry a year ago was 
definitely based on the right of the employee to be represented by persons oi his 
own choice, the labor organization continues to insist on its claim to represent all 
the employees wherever it secures a majority. 
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demur they are then told that it will be better for them to join, 
and in some cases they and their families are threatened with per- 
sonal violence unless they will become members of a union or 
take part in a strike.*° Furthermore, if there is a company union 
in existence, its members are often told that they must leave the 
company union and join the outside union. 


UNION RESPONSIBILITY 


That organized labor is no longer in need of special protection 
by the government is shown by its size and growth. Membership 
of the American Federation of Labor in 1934 was reported as 
2,608,011, a gain of 481,215 over that of 1933.** This substantial 
increase shows the effect that the Recovery Act is having on or- 
ganized labor, and the use that is being made of Section 7(a).*? 

One wonders whether it is not true, as has been said elsewhere, 
that many of these new members have come in because of the psy- 
chology of the moment and from belief that union organization is 
almost compulsory. It has been reported that the ultimate goal 
of membership in the American Federation of Labor is 25,000,000, 
a little more than half of all those engaged in gainful occupations, 
with an immediate goal of a membership of 5,000,000.*° These 
figures suggest the thought that the public may find an interest in 
refusing to permit the existence of an organization of this size as 
being not in the best interests of the country. 

After the Danbury Hatters ** decision in which a verdict and 
judgment against the members of a union for injuring the plain- 
tiff’s interstate trade by boycotts was upheld by the Supreme 
Court, federal laws were amended so as to provide that labor 
unions should not be held or construed to be illegal combinations 
or conspiracies in restraint of trade, and regulating the granting 
of injunctions relating to labor disputes.** It must not be thought, 


80 See stenographic Report of Hearing, Aug. 3, 1934, at 81, 83, 84, in Matter 
of Tubize-Chattillon Co., 1 NLRB 30, Aug. 23, 1934. 

81 WorLp ALMANAC (1935) 83. 

82 See also Richberg, N. Y. Times, Aug. 27, 1934, at 9. 

83 See Leary, Labor and Unemployment in 1933, Wortp ALMANAC (1934) 162. 

84 Loewe v. Lawlor, 208 U. S. 274 (1908); Lawlor v. Loewe, 235 U. S. 522 
(1915). 

85 38 Stat. 730 (1914), 29 U.S. C. A. § 52 (1934). 
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however, that because of this statute organizations of labor are 
without responsibility for combinations or conspiracies in re- 
straint of trade in all cases. Thus, in Duplex Printing Press Co. v. 
Deering,** an injunction was sought against a labor organization 
which had instituted a boycott and threatened sympathetic strikes 
in an attempt to force the closed shop upon the plaintiff company. 
The circuit court of appeals held that the injunction could not be 
granted because of the statute.*’ This was reversed by the Su- 
preme Court,** and there have been similar decisions since.” 

Labor must remember that while its just demands have un- 
doubtedly been furthered and given recognition because of the 
organization of labor unions, there should be no monopoly of 
labor any more than of capital, and that the great mass of non- 
union laborers are entitled to protection of their rights. It must 
also be persuaded that any policy which compels a man to join a 
union against his will is un-American and unjust, and moreover, 
that organized labor has no right to control the employer’s busi- 
ness nor to coerce his employees into joining a union by threats or 
violence. Mr. Richberg, in his recent address, stated that we have 
laws for the protection of employers from the coercion and in- 
timidation of their employees but that they are not being en- 
forced.*° Clearly, in the present situation, there is need for their 
enforcement. 

It is obvious that no strikes are called without approval by the 
union, and that unions must be held responsible for industrial 
strife arising from or in connection with a strike. In addition, 
they must take the responsibility for the natural results that come 
from endeavoring to force unionization upon reluctant employees. 
And finally, when the union insists upon a closed shop, it must be 
held answerable for the resulting unemployment of nonunion 
labor. In appearing as the representative of employees in collec- 
tive bargaining, the union must assume responsibility for the re- 
sults of its demands. , 


86 254 U.S. 443 (1921). 

87 252 Fed. 722 (C. C. A. 2d, 1918). 88 254 U. S. 443 (1921). 

89 E.g., Bedford Cut Stone Co. v. Journeyman Stone Cutters’ Ass’n of North 
America, 274 U. S. 37 (1927); United States v. Painters’ Dist. Council No. 14, 44 
F.(2d) 58 (N. D. Ill. 1930), aff'd per curiam, 284 U. S. 582 (1931); cf. United 
States v. Brims, 272 U. S. 549 (1926). 

90 U. S. News, Nov. 26, 1934, at 12. 
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These great responsibilities should not rest upon a mere unin- 
corporated association of union members. Just as under the law 
capital is universally incorporated and there is established a direct 
chain of responsibility on officers, directors and stockholders for 
corporate acts, so should the unions be incorporated to establish 
a similar responsibility for their acts. There would be immense 
benefit to the public from this step. The only alternative would 
seem to be the assertion by the government of its authority over 
the union organizations, just as it has asserted its authority over 
employers. 

Between these alternatives labor must choose, and must choose 
soon, for if one may judge the temper of the public correctly it 
will not long permit loose-knit organizations of labor, without 
adequate supervision, to continue to interfere with the free flow 
of commerce between the states. 


CoNCLUSIONS 


While final decision on controversial points must await the de- 
termination of the highest courts, tentative conclusions based on 
the material now available may be advanced. The right to strike 
for unionization or the closed shop, or a general industry strike, 
should be denied while the Recovery Act remains law, and if this 
is not accomplished by legislation it is very likely to be done by the 
courts. The public sees no reason for permitting injury to the 
community inflicted by a serious strike, where so many remedies 
are available for adjusting industrial disputes. 

Section 7(a) is of doubtful constitutionality. The first sub- 
section goes beyond recognition of collective bargaining free from 
interference by the employer. Subsection (2) is in violation of 
the rules of the Adair and Coppage cases and similar decisions of 
the courts. If upheld, its effect would seem to be to render illegal 
an agreement for the closed shop. And we may doubt whether 
intra-state business is governed by the Act. 

The fact that the employer has consented to a code with these 
provisions leaves the statute not the less compulsory, particularly 
in view of the use of the Blue Eagle and its withdrawal to force 
compliance. In no true sense are these provisions voluntary. 

With the recognition of free collective bargaining the employer 
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cannot quarrel; but it seems at least doubtful whether the courts 
will uphold the decision in the Houde case or construe collective 
bargaining as being avoided by the mere failure to achieve a bar- 
gain. Company unions appear to be legal except where by coer- 
cion and intimidation or other improper methods they are created 
by the employer for the purpose of destroying the right of collec- 
tive bargaining. Finally, the responsibilities of union labor com- 
pel the conclusion that the public would best be served by re- 
quirements of incorporation, with government supervision as the 
alternative. 

While the interests of labor are important, as are those of capi- 
tal, the interests of the public are paramount and in the long run 
_in this country, it is the interests of the public which prevail. 


Cornelius W. Wickersham. 


New York City. 
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SoME REcENT IMPLICATIONS OF SwiFT v. Tyson. — The doctrine of 
Swift v. Tyson; despite vigorous attack,? has been steadily extended 
since its inception.’ Several recent federal cases, however, may indicate 
a new tendency to limit this principle permitting disregard of state 
decisions by the federal courts in cases where federal jurisdiction is 
based upon diversity of citizenship. Although the construction of 
contracts in general,* and of insurance policies in particular,® has 
always been considered within the operation of the rule, in Mutual Life 
Ins. Co. v. Johnson,® the Supreme Court followed state decisions in 
construing a clause in an insurance policy providing for waiver of 
premiums after notice of disability.’ The brevity of the opinion 


1 16 Pet. 1 (U.S. 1842). 

2 Attacks on the doctrine have taken various grounds. Some claim that it is 
inconsistent with modern conceptions of law. See, e.g., Meigs, Decisions of the 
Federal Courts on Questions of State Law (1911) 45 Am. L. Rev. 47; Green, The 
Law as Precedent, Prophecy, and Principle: State Decisions in Federal Courts 
(1924) 19 Inu. L. Rev. 217; Dobie, Seven Implications of Swift v. Tyson (1930) 
16 VA. L. Rev. 225. But cf. Schofield, Swift v. Tyson: Uniformity of Judge-Made 
State Law in State and Federal Courts (1910) 4 Itt. L. Rev. 533. Others empha- 
size its pragmatic failure to achieve uniformity. See, e.g., Frankfurter, Distribution 
of Judicial Power Between United States and State Courts (1928) 13 Corn. L. Q. 
499, 529, n.150; Note (1930) 43 Harv. L. Rev. 926; Ritchey, Swift v. Tyson and 
Uniformity (Unpublished thesis in the Harvard Law School Library, 1931). But 
see Yntema and Jaffin, Preliminary Analysis of Concurrent Jurisdiction (1931) 79 
U. or Pa. L. Rev. 869, 881, n.23. The historical basis of the doctrine has been 
impugned. See Warren, New Light on the History of the Federal Judiciary Act 
of 1789 (1923) 37 Harv. L. Rev. 49, 83-88; cf. Gray, THE NATURE AND SOURCES 
OF THE Law (2d ed. 1921) 253. 

8 E.g., Carpenter v. Providence Washington Ins. Co., 16 Pet. 495 (U. S. 1842) 


(insurance) ; Gibson v. Lyon, 115 U. S. 439 (1885) (local law); Lake Shore & . 


M. S. Ry. v. Prentice, 147 U. S. 101 (1893) (damages); Baltimore & O. R. R. v. 
Goodman, 275 U. S. 66 (1927) (torts) ; Black & White Taxi Co. v. Brown & Yellow 
Taxi Co., 276 U. S. 518 (1928) (contracts) ; cf. Gelpcke v. Dubuque, 1 Wall. 175 
(U. S. 1863). But cf. Bucher v. Cheshire R. R., 125 U. S. 555 (1888). See Gray, 
op. cit. supra note 2, at 251; Sharp and Brennan, The Application of the Doctrine 
of Swift v. Tyson since 1900 (1929) 4 INp. L. Rev. 367. The doctrine has been 
restated: “In matters of commercial law and general jurisprudence .. . in the 
absence of state legislation, the federal courts will exercise an independent judgment 
and reach a conclusion upon considerations of right and justice generally appli- 
pe ” Pitney, J., dissenting, in Southern Pac. Co. v. Jensen, 244 U. S. 205, 249 
1917). 

4 E.g., Santa Fe, P. & P. Ry. v. Grant Bros. Const. Co., 228 U. S. 777 (1913); 
Black & White Taxi Co. v. Brown & Yellow Taxi Co., 276 U.S. 518 (1928); see 
Sharp and Brennan, supra note 3, at 372. 

5 E.g., Carpenter v. Providence Washington Ins. Co., 16 Pet. 495 (U.S. 1842); 
Home Ins. Co. v. Baltimore Warehouse Co., 93 U. S. 527 (1876) ; Imperial Fire Ins. 
Co. v. Coos County, 151 U. S. 452 (1894); Maryland Casualty Co. v. Massey, 
38 F.(2d) 724 (C. C. A. 6th, 1930). Contra: Turk v. Newark Fire Ins. Co., 
4 F.(2d) 142 (E. D. Pa. 1925); cf. United States Fidelity & Guaranty Co. v. 
Guenther, 281 U. S. 34 (1930). See Sharp and Brennan, supra note 3, at 374. 

293 U.S. 335 (1934). 

7 Similar clauses have usually been considered matters of general jurisprudence. 
E.g., Bergholm v. Peoria Life Ins. Co., 284 U. S. 489 (1932) (payment of premiums 
upon proof of disability) ; Minnesota Mutual Life Ins. Co. v. Marshall, 29 F.(2d) 
977 (C. C. A. 8th, 1928) (waiver of premiums upon notice of disability) ; Harris v. 
North British & Mercantile Ins. Co., Ltd., 30 F.(2d) 94 (C. C. A. 5th, 1929), cert. 
denied, 279 U. S. 852 (1929) (time limit for filing proof of loss as a condition 
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accentuates the abrupt disposal of ninety years of judicial history. 
The Court negatived the duty of independent construction, and, after 
dismissing Swift v. Tyson itself as involving the law merchant, dis- 
tinguished two cases * which had treated similar clauses as matters of 
general jurisprudence on the ground that, in the present case, the con- 
sequences involved in the construction of a “ highly specialized con- 
dition ” were less broad. Comparison of the clauses does little to clarify 
the ambiguity of this puzzling and uncertain distinction. In yielding 
to state law, the Court refused to consider its power “ to pursue some 
other course ” and, stressing the importance of harmony between state 
and federal courts, said that, when the substantive law was “ balanced 
with doubt ”, it would be guided by state decisions. This attitude may 
indicate that, although the Court may be reluctant to abrogate a well- 
established rule, it can and will avoid its results on the basis of comity. 

If the summary dismissal of Swift v. Tyson as relating only to the 
law merchant were to be taken at its face value, the effect of that 
decision would be greatly minimized, especially in view of the recent 
holding in Burns Mortgage Co. v. Fried.2 There, in a case which turned 
upon the interpretation of the Negotiable Instruments Law, the Court 
held that state decisions construing a state statute are binding upon 
the federal courts even though the statute merely codifies the law 
merchant or the common law. Such a narrowing of the rule is not 
rashly to be predicted, however, for there is no evidence to warrant an 
inference that Swift v. Tyson no longer dominates tort law,’° and the 
Johnson case emphasized that it yielded to state law in a spirit of 
“ benign and prudent comity ”.1* 

The Supreme Court’s use of the formula that it would be guided 
by state decisions when the law is “ balanced with doubt ” offers a 
means of avoiding the doctrine of Swift v. Tyson without expressly 
overruling it. Announced by way of dictum in a case which refused 
to follow state decisions interpreting a statute,’ this statement has been 


precedent) ; cf. Kelly v. New England Mutual Life Ins. Co., 32 F.(2d) 611 (E. D. 
Pa. 1929). None of these cases was mentioned in the Johnson case. 

8 Carpenter v. Providence Washington Ins. Co., 16 Pet. 495 (U. S. 1842) (pro- 
vision that the policy be void in case of other unnotified insurance); Aetna Life 
Ins. Co. v. Moore, 231 U. S. 543 (1913) (provision that statements made in the 
application should become part of the contract). 

§ 292 U. S. 487 (1934), (1934) 48 Harv. L. Rev. 132. Accord: Marine Nat. 
Exchange Bank v. Kalt-Zimmers Mfg. Co., 293 U. S. 357 (1934); cf. Fordham, 
ioe Federal Courts and the Construction of Uniform State Laws (1929) 7 N.C. L. 

423. 

10 E.g., Baltimore & O. R. R. v. Goodman, 275 U. S. 66 (1927); Miller v. Union 
Pac. R. R., 290 U. S. 227 (1933) ; Pokora v. Wabash Ry., 292 U.S. 98 (1934). But 
cf. Ormsby v. Chase, 290 U. S. 387 (1933). See Sharp and Brennan, supra note 3, 
at 376. 

11 See Mutual Life Ins. Co. v. Johnson, 293 U. S. 335, 339 (1934). 

12 Burgess v. Seligman, 107 U. S. 20 (1882). “For the sake of harmony and 
to avoid confusion, the Federal courts will lean towards an agreement of views 
with the State courts if the question seems to them balanced with doubt.” Jd. at 34. 
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consistently employed by federal courts, exercising their independent 
judgment, as a formal bow to state law.** However, in 1916 it was 
finally used to some effect in Sim v. Edenborn,'* which involved a New 
York contract. The case presented the question of how far the status 
quo need be restored to sustain a recovery at law upon a rescission. 
The Court, dividing six to three, after an independent review of the 
authorities, decided that the substantive law was not free from doubt, 
and using the formula, followed state decisions. The dissenting opinion 
suggests that the New York view was not being adopted as the federal 
rule.1® Again in 1933,-in Trainor v. Aetna Casualty & Surety Co.,'* 
the Court held that the measure of damages recoverable against a surety 
on a building bond was governed by the law of Pénnsylvania. Formerly 
the federal courts, by assimilating the measure of damages to the type 
of law under which rights accrued, had determined whether a question 
of “ general” law was involyed, and if so, applied Swift v. Tyson.'" 
In this case the Court refused to make such a determination. Even if 
the doctrine would apply, state decisions should govern if the question 
seemed “ balanced with doubt,” and a fortiori, since the Court thought 
the Pennsylvania rule plainly right, it was to be followed.1* Lower 
federal courts also, in encroaching upon the generally accepted field of 


18 See, e.g., Stanly County v. Coler, 190 U. S. 437, 445 (1903); Capital City 
State Bank v. Swift, 290 Fed. 505, 509 (E. D. Okla. 1923); cf. Messenger v. 
Anderson, 225 U.S. 436 (1912). 

14 242 U.S. 131, 136 (1916). Accord: Alder v. Edenborn, 242 U.S. 137 (1916) ; 
cf. Bucher v. Cheshire R. R., 125 U.S. 555, 585 (1888); Lankford v. Platte Iron 
Works, 235 U. S. 461 (1915). 

15 See Sim v. Edenborn, 242 U. S. 131, 136 (1916). The dissent went on the 
ground that the question involved general not local law, therefore the state rule 
should not be followed. 

16 290 U. S. 47 (1933). 

17 Although no rule has been articulated, Swift v. Tyson has been applied in 
ascertaining the measure of damages whenever it would be applicable to the 
substantive rights involved. New York, L. E. & W. R. R. v. Estill, 147 U.S. 591 
(1893) (measure of damages for negligence) ; Power v. City of Augusta, 191 Fed. 
647 (C. C. E. D. Ky. 1911) (same) ; Lake Shore & M. S. Ry. v. Prentice, 147 U. S. 
101 (1893) (punitive damages for tort of agent); Woldson v. Larson, 164 Fed. 
548 (C. C. A. oth, 1908) (same). But cf. Lubriko v. Wyman, 290 Fed. 12 (C.C. A. 
3d, 1923) (contract for personal service). The measure of damages for the in- 
fringement of rights appurtenant to real estate involves questions of local law, and 
state decisions control. Thorley v. Pabst Brewing Co., 179 Fed. 338 (C. C. A. 2d, 
1910), cert. denied, 219 U. S. 583 (1910) (breach of covenant of quiet enjoyment) ; 
Mullins Lumber Co. v. Williamson & Brown Land & Lumber Co., 255 Fed. 645 
(C. C. A. 4th, 1918) (cutting and removing timber from land); Pennsylvania 
Cement Co. v. Bradley Contracting Co., 11 F.(2d) 687 (C. C. A. 2d, 1926) 
(breach of covenant to repair); Cameron, Joyce & Co. v. McLouth, 70 F.(2d) 6 
(C. C. A. 7th, 1934) (injury to land due to negligent fire) ; cf. Sullivan v. American 
Mfg. Co., 33 F.(2d) 690 (C. C. A. 4th, 1929). But cf. Chicago City v. Robbins, 
2 Black 418 (U. S. 1862). But the measure of damages for breach of contract 
a — land is a matter of general law. Clark v. Belt, 223 Fed. 573 (C. C. A. 
8th, r915). 

18 “Tn the present case it would not be going far enough to say merely that 
the question is ‘balanced with doubt,’ for it seems to us that the Pennsylvania 
decisions, and those of other states cited above, are plainly right.” 290 U.S. at 55; 
cf. Messenger v. Anderson, 225 U. S. 436, 444 (1912). 
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Swift v. Tyson, have both specifically and impliedly acted upon the 
test of a “ balance of doubt ”’.?® 
In the previous Supreme Court cases, although the “ balanced with 
doubt ” rule was utilized, the Court employed it only after an inde- 
pendent examination of the authorities, as an additional reason for 
following state law. In the Johnson case, however, the Court refused 
to investigate the substantive question. Because various meanings 
could be given the clause in the insurance policy, the Court declared 
that the question was “ balanced with doubt ”, and state decisions were 
followed.?° Thus used the test may be a means of avoiding the appli- 
cation of the doctrine of Swift v. Tyson. In the usual case involving 
the rule, state courts are divided on the question in issue. As to such a 
point it is not too much to say that the matter is not free from doubt. 
If the question were asked and the test applied, as in the Johnson case, 
before the federal court made an independent determination, rather 
than after its choice had precluded doubt, lip service could be rendered 
Swift v. Tyson, and state law followed. Adoption of some such restric- 
tive theory seems the more likely in view of a re-examination and limita- 
tion of Swift v. Tyson in recent cases dealing with the necessity of 
following state statutory and constitutional construction.” 
Should these potentialities of the Johnson case be developed by the 


19 Community Bldg. Co. v. Maryland Casualty Co., 8 F.(2d) 678 (C. C. A. 
oth, 1926) (specifically) ; United States Fidelity & Guaranty Co. v. Whittaker, 8 
F.(2d) 455 (C. C. A. goth, 1925) (impliedly); American Trust Co. v. Proctor, 
42 F.(2d) 384 (C. C. A. 1st, 1930) (same); Fordson Coal Co. v. Kentucky River 
Coal Corp., 69 F.(2d) 131 (C. C. A. 6th, 1934) (same). But cf. Odegard v. General 
Casualty & Surety Co., 44 F.(2d) 31 (C. C. A. 8th, 1930). 

20 “ With choice so ‘ balanced with doubt,’ we accept as our guide the law 
declared by the state where the contract had its being.” Mutual Life Ins. Co. v. 
Johnson, 293 U. S. 335, 342 (1934). The Court’s citations for this statement are 
interesting, i.e., Trainor Co. v. Aetna Casualty & Surety Co., 290 U. S. 47, 54, 55 
(1933); Sim v. Edenborn, 242 U. S. 131, 135 (1916); Community Bldg. Co. v. 
Maryland Casualty Co., 8 F.(2d) 678, 680 (C. C. A. oth, 1926) ; Fordson Coal Co. 
v. Kentucky River Coal Corp., 69 F.(2d) 131, 132 (C. C. A. 6th, 1934). 

21 Although state decisions construing their statutes and constitutions are gen- 
erally accepted as “ rules of decision” by the federal courts, whether lower federal 
courts would be reversed because of a contrary construction of a state constitution 
or statute by the state courts pending appeal has been a vexing problem. Most 
of the older cases refused to reverse. Morgan v. Curtenius, 20 How. 1 (U. S. 
1857); Burgess v. Seligman, 107 U. S. 20 (1882); Stanly County v. Coler, 
190 U. S. 437 (1903); cf. Great Southern Hotel Co. v. Jones, 193 U. S. 532 
(1904). A few later cases did reverse. Sioux County v. National Surety Co., 
276 U.S. 238 (1928) ; Chicago, M., St. P. & Pac. Ry. v. Risty, 276 U.S. 567 (1928) ; 
cf. Fairfield v. County of Gallatin, 100 U. S. 47 (1879) ; Keith v. Johnson, 271 U.S. 
1 (1926). In 1931, the Supreme Court again refused to reverse. Concordia Ins. 
Co. v. School Dist., 282 U. S. 545 (1931). Sutherland, J., said, “ Whatever may 
be the prospective effect of this last decision it cannot be given a retroactive effect 
in respect of the judgment of the federal district court so as to ‘ make that errone- 
ous which was not so when the judgment of that court was given.’” Jd. at 553. 
A subsequent case has, however, reiterated the principle of the Sioux County case 
in favor of the state decisions. Hawks v. Hamill, 288 U. S. 52 (1933); cf. Detroit 
v. Osborne, 135 U. S. 492 (1890); Bauserman v. Blunt, 147 U. S. 647 (1893) 
(subsequent state decisions on local law will cause reversal). See Notes (1924) 
37 Harv. L. Rev. 1129, (1927) 5 Tex. L. Rev. ror. 
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Supreme Court, the result will be to codrdinate growing tendencies in 
the lower federal courts, where most of the cases resting on diversity 
of citizenship have their first and last hearing,.to draw various other 
limitations on the application of Swift v. Tyson. Several recent cases 
have held that the nature of the obligations of sureties on bonds, espe- 
cially as to the rights of materialmen, is a matter to be determined by 
state decisions.” Another recent case, in the first circuit, in applying 
the state rule of public policy to pre-divorce contracts,”* has created 
a conflict with the third ** and ninth circuits > which had applied the 
usual rule that the public policy underlying contracts is a question of 
“general ” jurisprudence. And at least one district court recently made 
a complete re-survey of the principle of Swift v. Tyson, regarded it with 
disfavor, and refused to apply it to the construction of a fidelity bond.”® 

The doctrine of Swift v. Tyson has frequently been stated to be too 
firmly imbedded in our federal jurisprudence to be dislodged save by 
legislation.*” However, the federal bench is beginning to withdraw 
isolated fields of law from its application. The extent to which a theory 
of retrenchment is consciously being developed is questionable, since, 
except for the implications to be drawn from the cases themselves, the 
Supreme Court has not yet expressed dissatisfaction with the rule.”* 
Whether it will eventually, as the faith of Mr. Justice Field prophesied, 
“die among its worshippers ” *° is conjectural. Certainly it may be 
said that it is no longer in the ascendency. 


22 Columbia Digger Co. v. Sparks, 227 Fed. 780 (C. C. "4 oth 


Sturtevant Co. v. Fidelity & Deposit Co., 285 Fed. 367 (C. C. A. 

States Fidelity & Guaranty Co. v. Vermont Marble Co., 16 F.(2d) 83 

1926) ; Federal Surety Co. v. City of Staunton, 29 F.(2d) 9 (C. ‘oie A. sth, 1928); 
cf. Phillips Co. v. Constitution Indemnity Co., 68 F.(2d) 304 (C. C. A. 7th, 1933). 
But cf. Mauran v. Bullus, 16 Pet. 527 (U.S. 1842) ; Odegard v. General Casualty & 
Surety Co., 44 F.(2d) 31 (C. C. A. 8th, 1930). 

23 Frothingham v. Anthony, 69 F.(2d) 506 (C. C. A. 1st, 1934), cert. denied, 292 
U.S. 655 (1934). The petition for certiorari was based on grounds of conflict and 
non-application of general law. See Brief for Petitioner 5. 

24 Moore v. Moore, 255 Fed. 497 (C. C. A. 3d, 1919). 

25 Spreckels v. Wakefield, 286 Fed. 465 (C. C. A. oth, 1923). 

26 American Nat. Bank & Trust Co. v. United States Fidelity & Guaranty Co., 
7 F. Supp. 578 (S. D. Ala. 1934). But cf. Hewlett v. Schadel, 68 F.(2d) 502, 504 
(C. C. A. 4th, 1934), where Parker, J., says that the doctrine of Swift v. Tyson is 
“of infinitely greater importance today than when announced nearly a century 
ago.” 

27 See, e.g., Frankfurter, supra note 2, at 530; Sharp and Brennan, supra note 3, 
at 385; Gray, op. cit. supra note 2, at 252; Note (1924) 33 YALEL. J. 855, 859. But 
see Dobie, supra note 2, at 241, “ The Supreme Court might yet, when the question 
is (as it must be) again presented to that august tribunal, definitely and expressly 
overrule Swift v. Tyson.” 

28 There have, however, been many dissents because of its application. See 
Rowan v. Runnels, 5 How. 134, 140 (U.S. 1847) ; Pease v. Peck, 18 How. 595, 599 
(U. S. 1855); Gelpcke v. Dubuque, 1 Wall. 175, 207 (U. S. 1863); Olcott v. The 
Supervisors, 16 Wall. 678, 698 (U. S. 1872) ; Town of Venice v. Murdock, 92 U. S. 
494, 502 (1875); Baltimore & O. R. R. v. Baugh, 149 U. S. 368, 390 (1893) ; Kuhn 
v. Fairmont Coal Co., 215 U.S. 349, 371 (1910) ; Black & White Taxi Co. v. Brown 
& Yellow Taxi Co., 276 U. S. 518, 532 (1928). 

29 Baltimore & O. R. R. v. Baugh, 149 U. S. 368, 403 (1893). 
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INTENTIONAL INTERFERENCE WITH THE EXPECTATION OF A GIFT. 
— Whether affirmative. conduct preventing an intending donor from 
completing a gift falls within the well-established tort principle that in- 
tentional interference with advantageous relations is actionable has ap- 
parently never been squarely adjudicated.1_ A somewhat similar situa- 
tion was presented in the recent Massachusetts case of Ross v. Wright.” 
The plaintiff alleged that her grandfather, three weeks before his death, 
had desired to give her 50 of his shares in a business trust. He had ten- 
dered them to the defendant, his son, with the request that the defend- 
ant, who was clerk of the trust and under a duty of making all transfers, 
draw up a certificate of transfer in the plaintiff’s favor; but the defend- 
ant, although he had the transfer book with him, refused to comply 
unless he and his sisters were each given 300 shares. To this the grand- 
father was unwilling to accede, and was thereafter unable to complete 
the gift because of illness and death. The court, leaving open the ques- 
tion of whether affirmative interference with an intended gift by “ un- 
lawful ” acts would have been actionable, decided, alternatively, that the 
defendant was under no duty to the plaintiff to act, and that the de- 
fendant’s conduct did not involve “ fraud, duress, or undue influence ”. 

The obvious objection to allowing a cause of action for intentional 
interference with the expectation of a gift — that the plaintiff has been 
deprived of something which he had no right to command — may mean 
either that he has suffered no damages or has lost no substantive right. 
That the plaintiff’s right is not one in personality or in an existing prop- 
erty interest has not precluded the existence of liability in analogous 
situations.’ Willful destruction of the plaintiff’s “reasonable expec- 
tancy ” of earning a livelihood, such as preventing the formation of con- 
tracts with third persons,* injuring his business by conduct not involving 
defamatory statements,® or even frightening away game which he might 
have taken,® has long been actionable. Again, liability has been imposed 
for intentionally making more onerous the performance of the plaintiff’s 


1 The few dicta found indicate that interference with a gift is actionable. See 
Mitchell v. Langley, 143 Ga. 827, 835, 85 S. E. 1050, 1053 (1915) ; Kelly v. Kelly, 
to La. Ann. 622 (1853); Lewis v. Corbin, 195 Mass. 520, 526, 81 N. E. 248, 250 
(1907) ; cf. Terry, LEADING PrincrPLes or ANGLO-AMERICAN LAW (1884) § 352. 

2 190 N. E. 514 (Mass. 1934). 

8 See CLERK AND LinpsELL, Torts (8th ed. 1929) 122. 

4 Lewis v. Bloede, 202 Fed. 7 (C. C. A. 4th, 1912) ; Skene v. Carayanis, 103 
Conn. 708, 131 Atl. 497-(1926) ; Kamm v. Flink, 175 Atl. 62 (N. J. 1934) ; Tarleton 
v. M’Gawley, Peake N. P. 270 (K. B. 1793) (frightening native traders). 

5 Wise v. Western Union Tel. Co., 172 Atl. 757 (Del. Super. Ct. 1934) (agent 
issuing false message) semble; Boggs v. Duncan-Schell Furniture Co., 163 Iowa 
106, 143 N. W. 482 (1913) (false advertising) ; Hughes v. Samuels Bros., 179 Iowa 
1077, 159 N. W. 589 (1917) (unfair competition) ; Tuttle v. Buck, 107 Minn. 145, 
119 N. W. 946 (1909) (same); Gregory v. Brunswick, 6 Man. & G. 205 (C. P. 
1843) (heckling actor); Ratcliffe v. Evans, [1892] 2 Q. B. 524 (false report of 
cessation of plaintiff’s business) . 

6 Keble v. Hickringill, 11 Mod. 74 (Q. B. 1706) ; Carrington v. Taylor, 11 East 
571 (K. B. 1809). 
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contract with a third person.’ Courts have most often dismissed the 
objection that the plaintiff has lost only a gratuifous expectancy in ac- 
tions for inducing breach of contract where the contract itself was ter- 
minable at will * or would have been unenforceable because of infancy ® 
or the Statute of Frauds.’° Such decisions indicate that the interest 
really protected by the doctrine of Lumley v. Gye™ is not merely the 
right to have an enforceable contract remain unbroken but the probable 
expectancy that the promisor will perform his obligation regardless of 
legal compulsion.’* The rule that the “ special damage ” which must 
be proved in an action of slander for defamatory words not actionable 
per se may include such injuries as the loss of an expected gratuity,’* a 
prospective marriage,’* or future economic gain,’® further illustrates 
judicial recognition of “reasonable expectancies”. And even in de- 
cisions which have allowed recovery for negligently preventing another’s 
gratuitous rescue of the plaintiff’s property, the court was in fact protect- 
ing an expectancy of aid as well as an existing property right.*® 

An incorrect analysis of the plaintiff’s interest seems responsible for 
the denial of relief in decisions involving testamentary gifts, most closely 
analogous to the attempted inter vivos gift in the Ross vase. In Lewis 
v. Corbin," for example, where the defendant had fraudulently prevented 
a valid attestation of a draft codicil containing a legacy for the plaintiff, 


7 McNary v. Chamberlain, 34 Conn. 384 (1867). 
8 Chipley v. Atkinson, 23 Fla. 206, 1 So. 934 (1887) ; Lucke v. Clothing Cutters 
& Trimmers’ Assembly, 77 Md. 396, 26 Atl. 505 (1893); see Truax v. Raich, 239 
U.S. 33, 38 (1915). Contra: Raycroft v. Tayntor, 68 Vt. 219, 35 Atl. 53 (1896) ; 
see Sayre, Inducing Breach of Contract (1923) 36 Harv. L. Rev. 663, 701. 

® Keane v. Boycott, 2 H. BI. 511 (Ex. 1795) ; cf. Aalfo Co. v. Kinney, 105 N. J. 
L. 345, 144 Atl. 715 (1929) (uncertainty). But cf. Seitz v. Michel, 148 Minn. 474, 
181 N. W. 106 (1921) (void as against public policy). 

10 Cumberland Glass Mfg. Co. v. DeWitt, 120 Md. 381, 87 Atl. 927 (1913), 
aff'd on other grounds, 237 U.S. 447 (1915); Rice v. Manley, 66 N. Y. 82 (1876) ; 
Ringler v. Ruby, 117 Ore. 455, 244 Pac. 509 (1926). Contra: Davidson v. Oakes, 
60 Tex. Civ. App. 269, 128 S. W. 944 (1910). 

11 2 E.& B. 216 (Q. B. 1853). 

12 A decision almost a quarter of a century before Lumley v. Gye, allowing a 
cause of action for intentional interference with a contract which did not comply 
with the Statute of Frauds, is some evidence that the essence of the action is not 
the enforceability of the contract whose breach has been induced. Benton v. Pratt, 
2 Wend. 385 (N. Y. 1829) semble. 

13 Moore v. Meagher, 1 Taunt. 39 (Ex. 1807) (hospitality of friends) ; Cor- 
coran v. Corcoran, 7 Ir. C. L. 272 (Ex. 1857) (cost of prospective trip) ; Davies v. 
Solomon, L. R. 7 Q. B. 112 (1871) (hospitality of friends). 

14 Sheperd v. Wakeman, 1 Sid. 79 (K. B. 1672). 

15 Craig v. Proctor, 229 Mass. 339, 118 N. E. 647 (1918) ; Levet’s Case, 1 Cro. 
Eliz. 289 (Q. B. 1591-92). The cases of “ special damage ” for slanderous language 
probably bear on the measure of damages as well as on the existence of the 
substantive right. 

16 Metallic Compression Casting Co. v. Fitchburg R. R., 109 Mass. 277 (1872) 
(cutting fire hose during fire) ; Concordia Fire Ins. Co. v. Simmons Co., 167 Wis. 
541, 168 N. W. 199 (1918) (injuring water main prior to fire). 

17 195 Mass. 520, 81 N. E. 248 (1907). Accord: Hutchins v. Hutchins, 7 Hill 
104 = Y. 1845) semble; Marshall v. DeHaven, 209 Pa. 187, 58 Atl. 141 (1904) 
sem 
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the court refused recovery for the value of the legacy on the ground that 
the plaintiff had not shown that the defendant’s conduct was still a cause 
of his loss of the legacy at the testatrix’s death. If the damage sought 
was loss of the legacy itself, the decision seems correct. But if, on a more 
practical theory of action, the plaintiff would ask only the pecuniary 
value of the diminished expectancy, he should prevail. Indeed, the like- 
lihood of a subsequent effective completion of a gift or legacy where the 
donor or testator knows the facts and is still alive at the time of suit 
may prevent the recovery of substantial damages in many cases. But 
the rule that only nominal damages are recoverable when the loss is too 
conjectural for determination is purely procedural and should not pre- 
clude the existence of a cause of action.'* Properly, the damages should 
equal the value of the gratuity only when it is no longer in expectancy 
but has become an existing property right. Thus, in the rare tort actions 
for suppression of a will after the testator’s death, the full value of the 
plaintiff’s legacy was rightly recovered,’® since the legatee then had a 
present property interest in the legacy.2° But to give full recovery 
when the interest invaded was only in expectancy, as was apparently 
done in Mitchell v. Langley,?1 where the defendant by misrepre- 
sentations induced an insured person to substitute the defendant for 
the plaintiff as beneficiary, seems as inaccurate as to deny recovery 
altogether. 

Assuming the possibility of an action for active interference with the 
expectation of a gift, the denial in the Ross case of liability for intentional 
nonfeasance in the absence of a duty to the plaintiff is amply justified 
by authority.** The difficulty of singling out any one defendant who, 
having failed to act, has done nothing to identify himself from the rest 
of the world is a sound reason for the rule. But the reason disappears 
if the defendant is the only person whose nonfeasance could bring about 
this particular harm to the plaintiff. It is arguable that an agent should 


18 Cf. Weller v. Baker, 2 Wils. 414 (C. P. 1769) ; Lumley v. Gye, 2 E. & B. 216 
(Q. B. 1853) ; Sapwell v. Bass, [1910] 2 K. B. 486. 

19 Creek v. Laski, 248 Mich. 425, i N. W. 817 (1929), (1930) 30 Cot. L. 
Rev. 409; Dulin v. Bailey, 172 N. C. 608, 90 S. E. 689 (1916), (1917) 30 Harv. 
L. Rev. 527; Morton v. Petitt, 124 Ohio St. 241, 177 N. E. 591 (1931), (1931) 
31 Cor. L. Rev. 1203, (1932) 30 Mic. L. Rev. 478. Where the defendant has the 
proceeds of his fraud, constructive trust is the usual remedy. Seeds v. Seeds, 116 
Ohio St. 144, 156 N. E. 193 (1927); Tucker v. Phipps, 3 Atk. 358 (Ch. 1746). 

20 See Chase Nat. Bank of N. Y. v. Sayles, 11 F.(2d) 948, 954, 955 (C. C. A. 
1st, 1926). 

21 143 Ga. 827, 85 S. E. 1050 (1915). Accord: Cason v. Owens, 100 Ga. 142, 
28 S. E. 75 (1897) (alternative ground); Daugherty v. Daugherty, 152 Ky. 732, 
154 S. W. 9 (1913). Again, constructive trust may also be the remedy. Munroe 
v. Beggs, 91 Kan. 7o1, 139 Pac. 422 (1914). Contra: Alfsen v. Crouch, 115 Tenn. 
3523 89 S. W. 329 (1905). 

2 See Ames, Law and Morals (1908) 22 Harv. L. Rev. 97, 112; RAMASWAMY 
bt Torts (1932) $384. But the distinction between misfeasance and non- 
feasance is often illusory, and has been sharply criticized. See Lough v. Davis 
& Co., 30 Wash. 204, 209, 70 Pac. 491, 493 (1902), (1903) 16 Harv. L. REV. 301; 
Harper, Torts (1933) § 81. 
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be liable where his failure to act is in violation of a duty to his principal, 
and is solely intended to injure the plaintiff’s interest in dealing freely 
with the principal** Since in the Ross case the defendant was an agent 
of the business trust, his violation of duty to his principal to make a trans- 
fer might thus be actionable. 

As one of its grounds for denying liability in Ross v. Wright, the court 
characterized the defendant’s conduct as not “ unlawful”.** If this 
means not “ unlawful ” toward the plaintiff, it merely states a conclusion 
instead of a reason; if toward the prospective donor, in that no action- 
able tort has been committed against him, it likewise should not prevent 
liability in all cases. Previous disregard, in decisions protecting “ 
sonable expectancies”, of the maxim that “an act which does not 
amount to a legal injury, cannot be actionable because it is done with a 
bad intent ” *° indicates that a tort may be based upon motive alone.”® 
Although the defendant’s conduct, such as peaceful persuasion, ‘be “ law- 
ful ” in the sense that it falls into no orthodox tort classification, it should 
still be actionable if the plaintiff can affirmatively prove that the defend- 
ant intended solely to injure him by destroying the expected gratuity °* 


and was uninfluenced by a bona-fide desire to obtain the gift or legacy for . 


himself or for another.?® But the motive of self-interest should be a jus- 
tification for interference with the expectancy of a gift only where the 
defendant’s objective conduct has been entirely “ equitable ”. Where, as 
appears in the Ross case, the conduct would have frustrated the donor’s 
free will and been ground for equitable rescission by the donor had the 
gift to the defendant been completed,”® the fact that injury to the plain- 
tiff followed as a consequence from the defendant’s conduct should thus 
warrant recovery even though the defendant was motivated by self- 
interest. Use of the test that self-interest ceases to be a justification 
when accompanied by unconscionable conduct might have led to an op- 
posite result in this decision. Liability in the final analysis should 
depend upon whether the community regards the interest invaded as 
worth protection, and the defendant’s conduct as socially undesirable. 


23 See Seavey, The Liability of an Agent in Tort (1916) 1 So. L. Q. 16, 36; 
RESTATEMENT, AGENCY (1933) § 353, caveat; cf. Jones v. Stanly, 76 N. C. 355 
(1877). But cf. Denny v. Manhattan Co., 2 Denio 115 (N. Y. 1846), aff'd, 5 Denio 
639 (1846). 

24 See Ross v. Wright, 190 N. E. 514, 517 (Mass. 1934). 

25 See Stevenson v. Newnham, 13 C. B. 285, 297 (Ex. 1853). Accord: Passaic 
Print Works v. Ely & Walker Dry-Goods Co., 105 Fed. 163 (C. C. A. 8th, 1900) ; 
Metzger v. Hochrein, 107 Wis. 267, 83 N. W. 308 (1900). 

26 See Ames, How Far an Act May Be a Tort Because of the Wrongful Motive 
of the Actor (1905) 18 Harv. L. Rev. 411; Note (1922) 22 Cor. L. Rev. 665; and 
see cases cited notes 5, 6, supra. ; 

27 Cf. Ratcliffe v. Evans, [1892] 2 Q. B. 524. 

28 Compare Holbrook v. Morrison, 214 Mass. 209, 100 N. E. 1111 (1913); and 
Beardsley v. Kilmer, 236 N. Y. 80, 140 N. E. 203 (1923), with Dunshee v. Standard 
Oil Co., 152 Iowa 618, 132 N. W. 371 (1911). 

29 Woodbury v. Woodbury, 141 Mass. 329, 5 N. E. 275 (1886); see THORNTON, 
Girts AND ADVANCEMENTS (1893) § 441. 
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EsTopPEL TO CONTEST THE CONSTITUTIONALITY OF A STATUTE. — 
The refusal of the District Court for the Western District of Kentucky 
in Hart Coal Corp. v. Sparks to estop subscribers to a code of fair 
competition from attacking the constitutionality of the NIRA,’ together 
with a recent Executive Order inserting in the codes a retroactive pro- 
vision purporting to exclude estoppel against those complying there- 
with,® bring current interest to a line of cases which, at least in the 
Supreme Court, dates back almost a century. In M’Kinney v. Carroll,‘ 
decided in 1838, execution had been issued on a bond given by debtors 
to obtain the benefit of a statutory debt extension. They claimed that 
the statute was unconstitutional, and that the bond given thereunder 
was therefore void. But the Court, although not squarely so deciding, 
strongly indicated that the debtors could not “ properly ” contest the 
validity of the act, noting that they had “ availed themselves of the 
benefits of the credit extended to them by that act ”, and had “ delayed 
the defendant in error in the payment of the debt they had thus vol- 
untarily again assumed upon themselves.’’® Over a score of Supreme 
Court decisions have since decided or intimated that one might be 
estopped by certain conduct to deny the constitutionality of a statute, 
and though by no means developing a precise “ rule”, have tended to 
focus on the elements of voluntariness, benefit, and change of position 
suggested by M’Kinney v. Carroll. Although numerous state decisions 
involve a similar doctrine, those of the federal courts, and especially of 
the Supreme Court, provide the single most comprehensive and unified 
group of cases, and to them this discussion is confined.’ 

Of the requirements relating to the conduct of the party sought to be 
estopped, affirmative action of some sort in accordance with the statute 
is fundamental.* Usually this is outside of court — typically, giving a 


1 7 F. Supp. 16 (W. D. Ky. 1934), rev’d on other grounds, 74 F.(2d) 697 
(C. C. A. 6th, 1934). 

2 48 Srar. 195 (1933), 15 U. S. C. A. § 701 et seg. (1934). 

8 Executive Order No. 6949, Jan. 22, 1935; see 2 U. S. L. Week, Jan. 29, 1935, 
at 469, 473- 
12 Pet. 66 (U.S. 1838). 

5 See id. at 69. 

6 In O’Brien v. Wheelock, 184 U. S. 450 (1902), and Shepard v. Barron, 194 
WS: 553 (1904), the Court mingled references to the doctrine of estoppel with the 
suggestion of liability based on a contract implied in fact to pay for benefits received 
from conduct pursuant to the statute. 

7 The state decisions as well, however, receive consideration in Notes (1934) 34 
Cor. L. REv. 1495, (1907) 21 Harv. L. Rev. 133, (1927) 40 Harv. L. Rev. 782, 
(1924) 4 B. U. L. REv. 133, (1924) 24 Cor. L. REv. 426, (1923) 9 VA. L. REv. 654. 

8 No case has been found in which there was merely non-action in relation to 
the statute. Cf. Dunn v. Fort Bend County, 17 F.(2d) 329 (S. D. Tex. 1926) 
(alternative decision). Indeed, in St. Paul Trust & Savings Bank v. American 
Clearing Co., 291 Fed. 212 (S. D. Fla. 1923), aff'd, 10 F.(2d) 1or7 (C. C. A. sth, 
1926), where there was only non-action but the requisites of the doctrine appeared 
otherwise present, the court refused to hold an estoppel. The opinion, however, 
seems to be rather a complete rejection of the doctrine than a rejection only because 
of the absence of affirmative conduct. See 291 Fed. at 230. It is the only federal 
case which seems to reject the doctrine. 
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bond to secure a statutory debt extension,’ procuring licenses under 
regulatory acts,'° or petitioning for an improvement project pursuant to 
public works legislation.‘t Or the conduct may consist in undertaking 
judicial proceedings prescribed by the statute subsequently attacked.’? 
The Hart Coal Corp. case intimates that the conduct must include ac- 
tivity in the drafting of the legislation,’* but the trend of the decisions 
is strongly to the contrary.1* And whether the party asserting the 
estoppel be the government or a private party, there need not have been 
a representation as to the constitutionality of the statute by the one now 
sought to be estopped.’® Nor do the cases seem to require inconsistency 


9 M’Kinney v. Carroll, 12 Pet. 66 (U. S. 1838) semble; Daniels vy. Tearney, 
102 U.S. 415 (1880). 

10 F.g., Ficklen v. Shelby County, 145 U. S. 1 (1892) (alternative decision) ; 
American Bond & Mtge. Co. v. United States, 52 F.(2d) 318 (C. C. A. 7th, 1931) 
(alternative decision), certificate dismissed, 282 U.S. 374 (1931), cert. denied, 285 
U. S. 538 (1932). 

11 E.g., Shepard v. Barron, 194 U. S. 553 (1904) ; see Wight v. Davidson, 181 
U. S. 371 (1901). 

12 Great Falls Mfg. Co. v. Attorney General, 124 U. S. 581 (1888); Wall v. 
Parrot Silver & Copper Co., 244 U. S. 407 (1917); United Gas Co. v. Railroad 
Comm., 278 U. S. 300 (1929) (alternative decision) ; United States v. McIntosh, 
2 F. Supp. 244 (E. D. Va. 1932) (alternative decision), rehearing denied, 3 F. Supp. 
715 (E. D. Va. 1933), appeal dismissed, 70 F.(2d) 507 (C. C. A. 4th, 1934). There 
seems some question, however, whether these cases are applications of the doctrine 
of estoppel, built around receipt of benefit, or are illustrations of a doctrine of “ in- 
consistent positions in court,” based solely on inconsistency, and to which benefit 
is irrelevant. But while the language of the Great Falls Mfg. Co. case seems merely 
to refuse without explanation to allow a constitutional attack, in the Wall decision 
receipt of benefit was expressly considered the foundation. And see United States 
v. McIntosh, supra. But cf. United Gas Co. v. Railroad Comm., supra; Note 
(1934) 34 Cor. L. REv. 1495, 1501 et seg. Whereas the possibility of applying the 
doctrine of “ inconsistent positions in court ” has thus apparently been disregarded 
when the conduct in court was prior to the constitutional attack, such has not been 
the case when the party relies on the statute as an essential element of his cause of 
action in the very proceeding in which he seeks to attack its constitutionality. In 
Hurley v. Commission of Fisheries, 257 U. S. 223 (1921) (alternative decision), one 
who had secured a lease of oyster grounds pursuant to a state statute sought to 
assert his right so acquired in a bill in equity to prevent state officials from opening 
the oyster grounds to the public, claiming that the provisions of the statute under 
which the officials were acting was unconstitutional. The Court held that since 
the plaintiff's rights were based on the statute, he could not both attack it and rely 
on it in the same proceeding. This application of the doctrine of “ inconsistent 
positions in court ” seems founded solely on the fruitlessness of allowing a constitu- 
tionai challenge which will defeat the challenger’s primary contentions. Indeed, 
benefit from reliance on the statute, such as is requisite to the estoppel doctrine 
considered in this Note, has not been received and cannot possibly be until the case 
at bar is decided. The plaintiff may, however, as in the Hurley case, have previously 
conducted himself under the statute and received benefit from that conduct, so that 
the elements of both doctrines may be present. This possibility may explain an 
apparent fusion of the doctrines by the Court in discussing them in one instance. 
See Frost v. Corporation Comm., 278 U. S. 515, 527 (1929). 

18 See 7 F. Supp. at 19. 

14 In the one federal court case where some of the parties sought to be estopped 
had been instrumental in enactment of the legislation, the estoppel was refused on 
other grounds. O’Brien v. Wheelock, 184 U.S. 450 (1902) (alternative decision) . 

15 Abie State Bank v. Bryan, 282 U. S. 765 (1931), the most recent Supreme 
Court decision concerning the doctrine, seems to be the only case which might have 
involved a representation of constitutionality. There a bank advertised a decision 
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between particular prior conduct and present attack, for the provision 
acted under is frequently not the one later questioned.'® 

A number of cases hold, and others intimate, that the conduct of the 
party sought to be estopped must be “voluntary.” 1’ The effect of 
these cases seems to be that an estoppel can only be successfully asserted 
against one if he could have challenged the validity of the legislation 
before acting under it, and failed todo so. Thus in Great Falls Mfg. Co. 
v. Attorney General,'* a landowner whose property was taken by the 
government under a statute and who had petitioned for compensation in 
the Court of Claims pursuant to a provision of the statute was, in a sub- 
sequent suit, held estopped to question the validity of the act, the court 
considering his conduct voluntary because the plaintiff could have 
“stood upon its rights under the Constitution.” *® On the other hand, 
the alternatives of acting in violation of the statute, or of refraining from 
the type of activity with which it deals, have been regarded as offering 
no such choice as to render obedience voluntary.2® Thus a bank’s par- 


holding constitutional a deposit insurance plan, but estoppel was refused because 

the Court considered the conduct to have been involuntary, and the doctrine to be 

inapplicable to statutes the constitutionality of which might change with changing 

Case circumstances. But see Frost v. Corporation Comm., 278 U. S. 515, 528 
1929). 

16 F.g., Grand Rapids & Ind. Ry. v. Osborn, 193 U. S. 17 (1904) ; St. Louis Co. 
v. Prendergast Co., 260 U. S. 469 (1923). 

17 The doctrine was refused application expressly because the Court did not 
consider the conduct voluntary in Union Pac. R. R. v. Public Service Comm., 248 
U. S. 67 (1918); Abie State Bank v. Bryan, 282 U. S. 765 (1931) (alternative 
decision) ; Obrecht-Lynch Corp. v. Clark, 30 F.(2d) 144 (D. Md. 1929); Hart 
Coal Corp. v. Sparks, 7 F. Supp. 16 (W. D. Ky. 1934), rev’d on other grounds, 
74 F.(2d) 697 (C. C. A. 6th, 1934). And see, e.g., Booth Fisheries Co. v. Industrial 
Comm., 271 U.S. 208 (1926) ; United States v. Seven Packages of Tea, 126 Fed. 224 
(E. D. N. Y. 1903). 

18 324 U.S. 581 (1888). 

19 Jd. at 600. The only two Supreme Court cases refusing application of the 
doctrine expressly on the ground that the conduct was involuntary both leave the 
reasoning of the Great Falls Mfg. Co. case intact. In holding involuntary the pay- 
ment by a railroad of a fee to a state for a permit to issue bonds, the Court, in 
Union Pac. R. R. v. Public Service Comm., 248 U. S. 67, 70 (1918), said, ee 
proceeding has been pointed out to us by which it adequately could have avoided 
evils that made it practically impossible not to comply with the terms of the 
law ...” And in Abie State Bank v. Bryan, 282 U. S. 765 (1931), the alternative 
of a prior constitutional attack had been unsuccessfully pursued. Two lower court 
cases, however, are not so to be reconciled. In United States v. Seven Packages of 
Tea, 126 Fed. 224 (E. D. N. Y. 1903), a statute prohibited the importation of 
certain teas, but allowed their repossession by the owner on the filing of a bond 
guaranteeing their removal from the country. Teas which had once been seized 
and repossessed by filing a bond were reimported and again seized. The owner 
then attacked the constitutionality of the statute, apparently in a suit to recover 
the goods without giving bond. The court refused an estoppel, although it recog- 
nized that the owner originally could have refused to recognize the statute and 
could have sought compensation for unlawful deprivation of his property. See 
also Obrecht-Lynch Corp. v. Clark, 30 F.(2d) 144 (D. Md. 1929); cf. Hart Coal 
Corp. v. Sparks, 7 F. Supp. 16 (W. D. Ky. 1934), rev’d on other grounds, 74 F.(2d) 
697 (C.C. A. 6th, 1934). 

20 Whether Booth Fisheries Co. v. Industrial Comm., 271 U. S. 208 (1926), is 
an illustration of the principle of the Great Falls Mfg. Co. case rather than a 
situation where compliance may be voluntary irrespective of the possibility of a 
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ticipation in a state deposit insurance scheme, after one unsuccessful 
constitutional attack, was held involuntary, since the act left no alterna- 
tive other than refraining from operating as a state bank.” Appar- 
ently either the threat of criminal penalties or the probable loss of sub- 
stantial property rights or of a future chance to profit is enough to 
render the alternative illusory.2? Refraining from activity long enough 
to challenge the constitutionality of the act before compliance may also, 
it is true, involve material economic loss. However, there may generally 
be a sufficient difference in degree to sustain a distinction. Threats of 
blacklisting and boycotting for refusing to enlist in the NRA program 
may have been felt to threaten enough additional loss to justify reject- 
ing the estoppel in the Hart Coal Corp. case.** Knowledge of the stat- 
ute’s unconstitutionality at the time of action under it is evidently un- 
necessary,** but complete knowledge of fact, although referred to in no 
decision, seems present in all.*° 

The cases also indicate that there must be benefit to the party sought 
to be estopped, although only in Buck v. Kuykendall ** has the Supreme 


previous constitutional attack is questionable. A workman’s compensation statute 
which permitted employers to disregard the compensation scheme, but at the loss 
of common law defenses, was held not subject to attack by an employer who had 
elected to participate in the scheme, the Court stressing the fact that the participa- 
tion was voluntary. This may indicate that the alternative of continuing certain 
conduct, but at the cost of some collateral pre-existing rights, may be such an 
alternative as to render compliance voluntary. 

21 Abie State Bank v. Bryan, 282 U.S. 765 (1931). 

22 In Union Pac. R. R. v. Public Service Comm., 248 U. S. 67 (1918), supra 
note 19, threat of criminal penalties was expressly considered to make the alterna- 
tive of violating the statute illusory. See also Hart Coal Corp. v. Sparks, 7 F. 
Supp. 16 (W. D. Ky. 1934), rev’d on other grounds, 74 F.(2d) 697 (C. C. A. 6th, 
1934). Whether the reasoning of the Union Pacific R. R. decision would be applied 
to a case where the penalties were not heavy, as they were there, seems questionable, 
however. In Abie State Bank v. Bryan, 282 U.S. 765 (1931), the Court’s rejection 
of the alternative of refraining from the type of conduct the statute referred to, i.e. 
of withdrawing from the banking business, or of changing from a state to a national 
bank, seemed to imply that the probability of material economic loss was the reason. 
See also Obrecht-Lynch Corp. v. Clark, 30 F.(2d) 144 (D. Md. 1929); Hart Coal 
Corp. v. Sparks, supra. But it is difficult, in the Abie State Bank case, to see how 
changing to a national bank would have meant more than a possible decrease in 
future profit, if that. Indeed, in the Union Pacific case, the railroad’s alternative 
of not issuing bonds might have involved no more than an inability to realize 
planned profits, and yet the Court did not even mention that alternative in holding 
the compliance involuntary. 

23 See 7 F. Supp. at 19. 

24 Such knowledge was absent in most cases where the doctrine has been 
applied, since no court had yet decided the question. 

25 In an analogous situation, estoppel to show that a county board’s action did 
not comply with a statute was denied on the ground that the ry sought to be 
estopped lacked full knowledge of facts. See Risty v. Chicago, R. I. & Pac. Ry., 
270 U. S. 378, 389 (1926). : 

26 267 U.S. 307 (1925) (alternative decision). Accord: United States v. Seven 
Packages of Tea, 126 Fed. 224 (E. D. N. Y. 1903) semble; Women’s Kansas City 
St. Andrew Soc. v. Kansas City, 58 F.(2d) 593 (C. C. A. sth, 1932) semble; see, e.g., 
M’Kinney v. Carroll, 12 Pet. 66, 69 (U. S. 1838); Pierce Oil Corp. v. Phoenix 
Refining Co., 259 U. S. 125, 128 (1922) ; Booth Fisheries Co. v. Industrial Comm., 
271 U.S. 208, 211 (1926); North Dakota-Montana Wheat Growers’ Ass’n v. 
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Court expressly refused to apply an estoppel on the ground that benefit 
was absent. There one who had applied for a license under a state 
statute regulating motor carriers was considered not to have received 
a benefit, because the license had been denied. But clearly there has 
been benefit if compliance has given the party rights which he did not 
have before the statute existed.27 Indeed, there may be a substantial 
balance of benefit in this sense although the act also operates to curtail 
pre-existing rights.2* Some decisions have found an estoppel, however, 
where the party’s compliance merely saved to him rights which before 
the enactment were his unconditionally, and where he apparently had 
derived no other advantages.?® Whether the “ benefit ” here gained is 
sufficient to afford a fair basis for the estoppel seems questionable. 

Less attention has been paid to the situation of the party seeking to 
prevent the constitutional attack. Language in the few decisions men- 
tioning change of position resulting from the conduct of the party to be 
estopped is hardly sufficient to establish it as a requisite.*° Indeed, 
many decisions apply the doctrine where no substantial change of posi- 
tion appears. Typical is Ficklen v. Shelby County,** where a factor 
was held to be estopped to deny the constitutionality of a tax imposed 
by a statute under which he had secured a license, although issuance of 
the license was the government’s only action.** ' 

Estoppel as thus composed has been applied irrespective of the type 
of legislation involved,** and whether the constitutional objection con- 


pee States, 66 F.(2d) 573, 579 (C. C. A. 8th, 1933), cert. denied, 291 U. S. 672 
1934). 

27 Thus in M’Kinney v. Carroll, 12 Pet. 66 (U.S. 1838), the statute gave debtors 
a means of postponing execution which was not open to them before the statute. 
See also, e.g., Humbird v. Avery, 195 U. S. 480 (1904) ; North Dakota-Montana 
Wheat Growers’ Ass’n v. United States, 66 F.(2d) 573 (C. C. A. 8th, 1933), cert. 
denied, 291 U. S. 672 (1934). 

28 The operator of a radio broadcasting station who could secure permission to 
operate after the passage of the federal regulatory act would probably derive 
benefit enough from improved broadcasting conditions to offset restrictions placed 
on licensees by the statutes. See American Bond & Mtge. Co. v. United States, 52 
F.(2d) 318 (C. C. A. 7th, 1931) (alternative decision), certificate dismissed, 282 
U. S. 374 (1931), cert. denied, 285 U.S. 538 (1932). See also Shepard v. Barron, 
194 U. S. 553 (1904); Owens v. Corporation Comm., 41 F.(2d) 799 (W. D. 
Okla. 1930). 

29 See, e.g., Ficklen v. Shelby County, 145 U. S. 1 (1892) (alternative deci- 
sion) ; United States v. McIntosh, 2 F. Supp. 244 (E. D. Va. 1932) (alternative de- 
cision), rehearing denied, 3 F. Supp. 715 (1933), appeal dismissed, 70 F.(2d) 507 
(C. C. A. 4th, 1934). 

80 In two cases the opinions seem to indicate a holding that change of position 
is indispensable. Los Angeles v. Los Angeles City Water Co., 177 U.S. 558 (1900) ; 
Women’s Kansas City St. Andrew Soc. v. Kansas City, 58 F.(2d) 593 (C. C. A. 
8th, 1932). Other references to it, however, have merely noted its presence. See 
M’Kinney v. Carroll, 12 Pet. 66, 69 (U. S. 1838); United States v. McIntosh, 2 F. 
Supp. 244, 254 (E. D. Va. 1932). 

81 145 U.S. 1 (1892). 

82 See also, e.g., St. Louis Co. v. Prendergast Co., 260 U.S. 469 (1923) ; Slick v. 
Hamaker, 28 F.(2d) 103 (C. C. A. 8th, 1928). 

83 F.g., Shepard v. Barron, 194 U. S. 553 (1904) (public works); Booth Fish- 
eries Co. v. Industrial Comm., 271 U. S. 208 (1926) (workmen’s compensation) ; 
United Gas Co. v. Railroad Comm., 278 U. S. 300 (1929) (public utility regulation, 
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cerned a substantial requirement such as that of due process, or some 
more formal requirement.** Nor has it made any difference whether 
the party asserting the estoppel or the one against whom it is claimed is 
a governmental unit, an individual, or a corporation.** But several ex- 
ceptions apparently exist. A desire to shield taxpayers may explain 
the refusal to estop a municipality, in a suit by bondholders, from ques- 
tioning the statute under which it had issued bonds to subsidize a private 
business.** Again, estoppel seems to have been considered inapplicable 
where the statute had been declared unconstitutional in a prior proceed- 
ing which was not res judicata as between the present parties.** That 
fact, however, would not seem to affect whatever justification there 
might be for the application of estoppel to attain a fair result between 
the present parties. Certain language of the Court suggests, further, 
that if changing circumstances render it very much more burdensome to 
a party not to be able to contest constitutionality, the estoppel will be 
lifted, or at least that this will be the result where changed circum- 
stances afford a reasonable basis for argument that the statute, how- 
ever valid in a previous situation, has now become violative of due 
process of law.** Finally the Supreme Court has refused to estop a 
foreign corporation from questioning the constitutionality of conditions 
imposed upon its doing business within a state.*° Where the statutory 
provisions are such that the mere doing of business therein could be con- 


alternative decision). Immaterial, too, has been the source of legislation. Daniels v. 
Tearney, 102 U. S. 415 (1880) (state); Humbird v. Avery, 195 U. S. 480 (1904) 
(federal) ; St. Louis Co. v. Prendergast Co., 260 U. S. 469 (1923) (municipal 
ordinance). 

34 F.g., Booth Fisheries Co. v. Industrial Comm., 271 U. S. 208 (1926) (due 
process clause); United Gas Co. v. Railroad Comm., 278 U. S. 300 (1929) (state 
constitutional provision relating to title of statute, alternative decision). Whether 
the doctrine will be applied to the commerce clause cannot be said with certainty. 
See note 42, infra. 

35 The doctrine has been applied to estop a private corporation [e.g., Pierce 
Oil Corp. v. Phoenix Refining Co., 259 U. S. 125 (1922) ], and a governmental unit 
[William L. Ross & Co. v. Road Dist. No. 4, 27 F.(2d) 153 (E. D. Tex. 1928) 
(alternative decision) ], as well as a private individual [e.g., Owens v. Corporation 
Comm., 41 F.(2d) 799 (W. D. Okla. 1930)]. And it has been successfully advo- 
cated by a private individual [e.g., Daniels v. Tearney, 102 U. S. 415 (1880) ], and 
a private corporation [e.g., Wall v. Parrot Silver & Copper Co., 244 U. S. 407 
(1917) ], as well as by the government [e.g., American Bond & Mtge. Co. v. United 
States, 52 F.(2d) 318 (C. C. A. 7th, 1931) (alternative decision), certificate dis- 
missed, 282 U. S. 374 (1931), cert. denied, 285 U. S..538 (1932) ]. 

86 Loan Ass’n v. Topeka, 20 Wall. 655 (U. S. 1874). In Town of South 
Ottawa v. Perkins, 94 U. S. 260 (1876), under similar circumstances, the Court 
rejected estoppel on the ground that “there can be no estoppel in the way of 
ascertaining the existence of a law”; the constitutional provision there invoked re- 
quired concurrence of a majority of the legislature to validate a law. 

87 O’Brien v. Wheelock, 184 U. S. 450 (1902) semble. Contra: William L. 
Ross & Co. v. Road Dist. No. 4, 27 F.(2d) 153 (E. D. Tex. 1928) (alternative de- 
cision) ; cf. Shepard v. Barron, 194 U.S. 553 (1904); see Daniels v. Tearney, 102 
U.S. 415, 421 (1880). 

88 See Abie State Bank v. Bryan, 282 U. S. 765, 776 (1931). 

89 Power Mfg. Co. v. Saunders, 274 U. S. 490 (1927); Quaker City Cab 
Co. v. Pennsylvania, 277 U. S. 389 (1928). But see Pierce Oil Corp. v. Phoenix 


Refining Co., 259 U. S. 125 (1922). 
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sidered compliance,*° the voluntariness necessary for an estoppel would 
appear to be lacking. And even though the conduct be deemed volun- 
tary, an argument for refusing to raise an estoppel may be based on the 
fact that since no corporation would seem in a position to attack the 
statute without doing business in the state, perpetuation of an unconsti- 
tutional law would result. But these reasons do not explain the cases 
involving the more usual type of statute, requiring compliance by af- 
firmative acts other than merely doing business.** The basis for refus- 
ing an estoppel in all of these cases may be a judgment that the policy of 
protecting interstate commerce and the functioning of the national gov- 
ernment against local discrimination should be controlling.** 

The doctrine, though bearing little relation to estoppel by misrepre- 
sentation, with its constituents of misrepresentation, reliance, and change 
of position,** is not without analogy. Thus receipt of benefit raises 
an estoppel against a plea that a contract is ultra vires a corporation 
by either party who has accepted performance,** or against an at- 
tempt to contest the validity of a will by a beneficiary who has 
received benefits thereunder.*® But whether the doctrine works more 
fairness than otherwise would be achieved seems doubtful; if the 
party invoking the estoppel has not changed his position it is difficult 
to see what injustice would be involved in allowing the other to attack 
the statute, even though he may have received a benefit. Indeed, the 
benefit often appears so unsubstantial that it seems unfair to the party 
estopped to deprive him of an opportunity for adjudication of his con- 
stitutional rights. Delay in the determination of the constitutional 


83 40 See, e.g., Mass. Gen. Laws (1932) c. 181, §3A; Ore. Cope ANN. (1930) 
25-1101. 

41 See, e.g., Conn. Gen. Stat. (1930) § 3489; Wis. Stat. (1933) § 226.02. 

42 This idea may be reinforced by the fact that, although the doctrine was 
applied to prevent objections under the commerce clause in Ficklen v. Shelby 
County, 145 U.S. 1 (1892) (alternative decision), and in Grand Rapids & Ind. 
Ry. v. Osborn, 193 U. S. 17 (1904), the only two commerce clause cases since 
then have rejected the estoppel and have, indeed, been the ones firmly establishing 
voluntariness and benefit as requirements. See Union Pac. R. R. v. Public Serv. 
Comm., 248 U. S. 67 (1918) ; Buck v. Kuykendall, 267 U.S. 307 (1925) (alternative 
decision). Moreover the application of the “ unconstitutional conditions ” doctrine 
to the exclusion of estoppel in Foster-Fountain Packing Co. v. Haydel, 278 U.S. 1 
(1928), concerning a constitutional attack under the commerce clause but involving 
a domestic corporation, may indicate further inroads on the estoppel doctrine where 
it encounters problems of interstate business and governmental relations between 
states and between the states and the national government. 

43 See BicELOw, EsToppet (1913) 602 et seq. 

44 See Daniels v. Tearney, 102 U. S. 415, 420 (1880); BALLANTINE, CoRPORA- 
TIONS (1927) 259. 

45 In re Estate of King, 310 Ill. 90, 141 N. E. 416 (1923) ; Safe Deposit & Trust 
Co. v. Hanna, 159 Md. 452, 150 Atl. 870 (1930). 

46 Although the only decisions expressly attempting to state a basis for the 
doctrine have declared its purpose to be the promotion of fairness between the 
parties, in each instance the party seeking to have the estoppel applied had changed 
his position. See Daniels v. Tearney, 102 U. S. 415, 422 (1880); Shepard v. Barron, 
194 U. S. 553, 568 (1904). Indeed the Shepard opinion indicated the change of 
position to be the reason why fairness demanded an estoppel. See 194 U. S. at 568. 
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question may sometimes aid the court in its eventual judgment, by giv- 
ing opportunity for the development of a more adequate factual back- 
ground based upon the statute’s operation. But even where such an 
inquiry might be of assistance, estoppel seems too inflexible a method, 
since it involves no means of adjusting the period of postponement to 
the time necessary to acertain more facts. Moreover, the doctrine, par- 
ticularly in its present ill-defined state, may induce violation of the law 
to avoid a possible estoppel. Fairness between the parties and greater 
certainty in the elements of the estoppel would seem to be achieved if 
change of position on the part of the one seeking to assert it were 
definitely required, as well as receipt by the other of a benefit, in the 
sense of a right which he could not have enjoyed prior to the enactment 
of the statute. Moreover, in many cases rejection of estoppel, and al- 
lowance of quasi-contractual recovery for any benefit conferred at the 
expense of the party who would otherwise assert the estoppel, should 
work equal justice; and this would seem a preferable technique where 
a prompt solution of the constitutional issue would be practicable and 
wise. 


CONSIDERATIONS DETERMINING NECESSARY AND PROPER PARTIES IN 
StaTE Court Equity Practice.' — The chancellors, working with a 
flexible procedure towards an ideal of complete justice, early felt, as 
Story phrased it, that “ all persons materially interested, either legally 
or beneficially, in the subject-matter of a suit, are to be made parties 


to it, either as plaintiffs or as defendants, however numerous they may 
be, so that there may be a complete decree, which shall bind them all.” ? 
This general formula is so ambiguous as to be almost meaningless; * yet 


1 In the federal courts, the question of parties has two aspects. (1) As a 
matter of federal jurisdiction, it is important to know what parties are necessary 
because of the requirement of diversity of citizenship. 36 Srat. 1091 (1911), 28 
U. S.C. A. §41(1) (1927). See Williams v. Bankhead, 19 Wall. 563, 571 (U. S. 
1873); Dosrz, FEDERAL JURISDICTION AND PROCEDURE (1928) §68; 1 FOSTER, 
FEDERAL PRAcTIce (6th ed. 1920) §§ 117-28. Thus only “indispensable ” and not 
merely “ necessary ” parties must be joined if this joinder would oust the court of 
jurisdiction. Shields v. Barrow, 17 How. 130 (U. S. 1855); Barney v. Baltimore 
City, 6 Wall. 280 (U. S. 1867). (2) Asa matter of the application of traditional 
equity practice, the federal equity rules are said to be declaratory. of the common 
law. See Lane, Twenty Years under the Federal Equity Rides (1933) 46 Harv. 
L. REv. 638, 648; cf. Fed. Eq. Rules 26, 37, 38, 39, 41, 5 STAT. 499 (1842), 28 
U.S. C. A. § 723 (1928) ; Judicial Code § 50, 36 Stat. 1101 (1911), 28 U.S.C. A. 
§ 111 (1927). No attempt has been made to treat the federal decisions, since those 
on jurisdiction are probably sui generis, and their effect on the other cases would 
seem to be a subject for independent inquiry. 

2 Srory, Eouiry Preaprncs (10th ed. 1892) 74. See also Kempton v. Bartine, 
59 N. J. Eq. 149, 154, 44 Atl. 461, 464 (Ch. 1899); Knight v. Knight, 3 P. Wms. 
331, 333 (Ch. 1734); 9 HotpswortH, History oF ENGLisH LAw (1926) 344; 
and authorities collected in CALVERT, ParTIES TO Suits In Equity (2d ed. 1847) 2-6. 

8 See Story, op. cit. supra note 2, § 76a—c; Ke1cwin, Cases In Equity PLEap- 
ING (2d ed. 1933) 22-23. Statutes intended to declare the rule as to parties under 
the codes are equally broad. E.g., Cat. Cope C1v. Proc. (Deering, 1933) § 389; 
N. Y. Civ. Prac. Act. (1923) § 193. 
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many courts today announce no more illuminating rule of decision.* A 
traditional judicial analysis, favored by text writers, attempts to dis- 
tinguish between “ indispensable ” parties, without whose joinder the 
action can never proceed, “ necessary ” or “ substantial ” parties, whose 
joinder is necessary except under extraordinary circumstances, and 
“proper” or “ formal” parties, who may, but need not be joined.’ 
The question of who are “ improper ” or “ proper ” parties is considered 
as a separate question.® Asa matter of fact, in the state courts,’ upon 
the facts of a particular case only two questions as to parties can arise: 
first, whether or not a person who has not been joined must be made 
a party if the action is to proceed as to any parties, and second, whether 
or not a person before the court should be excluded from the suit if it 
is to goon. Whether a party is “ indispensable ” seems never material; 
all that is important is whether he is necessary or not for the particular 
action. Hence a more practical grouping would seem to be into 
“ necessary ” parties, who must be joined if the particular action is to 
proceed as to any parties, “ proper” but “ unnecessary ” parties, who 
may, but need not be joined, and “ improper ” parties, who cannot be 
joined. The courts, however, have frequently treated as synonymous 
the terms “necessary” and “ proper ”, or “ unnecessary ” and “ im- 
proper ”,® thereby abandoning any attempt to develop a theory of 
greater assistance for predictability. Consideration of the reaction upon 
the equitable policy of “ completeness ” of factors of fairness and admin- 
istrative facility suggested by the facts of the cases seems more likely 
to reveal whatever coherence there may be in the decisions, than would 
an attempted exposition of any theory expounded therein. 

In order that the court may render an effective decree which will not 
be open to collateral attack, all persons are “ necessary ” whose rights 
or duties will inevitably be affected by the decree.® Thus because a 


4 E.g., Gaumer v. Snedeker, 330 Ill. 511, 162 N. E. 137 (1928); Morse v. 
Internat. Trust Co., 259 Mass. 295, 156 N. E. 443 (1927). A few capable judicial 
attempts to reconcile the cases have been made. See, e.g., West v. Randall, Fed. 
Cas. No. 17,424, at 721 (C. C. D. R. I. 1820) (per Story, J.); Hodge v. Joy, 207 
Ala. 198, 207, 92 So. 171, 179 (1921). 

5 See Shields v. Barrow, 17 How. 130, 139 (U.S. 1855); KeEicwin, op. cit. 
supra note 3, at 30; 1 WHITEHOUSE, Equity Practice (1915) § 53. 

6 See, e.g., 1 DANIELL, CHANCERY PRACTICE (8th ed. 1914) 202-07; 1 WHITE- 
HOUSE, op. cit. supra note 5, § 64a. 

7 It would seem, however, that the foregoing analysis is of practical importance 
in the federal courts where, because of the jurisdictional requirement of diversity of 
citizenship, only “ indispensable ” and not merely “ necessary ” parties must be joined 
if this joinder would oust the court of jurisdiction. Shields v. Barrow, 17 How. 130 
(U.S. 1855) ; Barney v. Baltimore City, 6 Wall. 280 (U.S. 1867). See note 1, supra. 

8 See, e.g., Davis v. Vandiver & Co., 143 Ala. 202, 203, 38 So. 850, 851 (1905); 
Meyers Store Co. v. Colorado Milling & Elevator Co., 187 Ark. 636, 641, 61 S. W.(2d) 
440, 442 (1933); Leyvraz v. Johnson, 114 Fla. 396, 403, 154 So. 159, 162 (1934); 
Island City Nat. Bank v. Bank of Inverness, 111 Miss. 311, 312, 71 So. 565 (1916). 

9 If such a person were not joined, the decree could be collaterally attacked be- 
cause jurisdiction would be lacking. See Krueding v. Chicago Dock and Canal Co., 
285 Ill. 79, 81, 120 N. E. 478, 479 (1918) ; cf. Ex parte Wilkinson, 220 Ala. 529, 126 
So. 102 (1930). And the court should dismiss the suit in which he was not joined sua 


4 
4 
{ 
j 


1935] NOTES 997 


judgment for one would fix the amount available for the others, the 
joinder of all persons interested in a limited fund, where the relative 
proportions of the claimants are undetermined, is usually required in 
an action by one claimant.’° And the same principle operates when the 
plaintiff prays for affirmative action injurious to the interests of third 
persons. So, in Lawrence v. Smith, where the plaintiff sought to com- 
pel a state board to perform its statutory duty to remove a fire-escape 
maintained by a property owner over a public passageway, the Massa- 
chusetts court held that the property owner was a necessary party.!” 
A second factor, fairness to the third persons affected, enters into all of 
these decisions; and its influence is even stronger in the cases where the 
joinder of such persons is required, even though the decree may only 
possibly affect their interests, merely to avoid plaguing them with a 
multiplicity of suits. For example, in an action concerning property, 
where as a matter of law the decree will affect only those having interests 
junior to the plaintiff’s averred claim,1* the plaintiff is compelled to join 
all other claimants to the property.'* Fairness to the primary defendant 


sponte, even though the litigants failed to raise the issue of parties. Florida Land 
Rock Phosphate Co. v. Anderson, 50 Fla. 501, 39 So. 392 (1905); Hartley v. Lang- 
kamp, 243 Pa. 550, 90 Atl. 402 (1914). Although the court might make a condi- 
tional decree, saving the rights of the absentee, such a procedure recognizes that the 
decree would be ineffectual if given against the absentee. 

10 State Bank of Rock Island v. Pope, 179 Ill. App. 282 (1913) ; Crowell v. Cape 
Cod Ship Canal Co., 164 Mass. 235,41 N. E. 290 (1895). And all persons with rights ~ 
in a watercourse must be parties in a suit to determine the rights of one. Lytle 
Creek Water Co. v. Perdew, 2 Cal. Unrep. 262, 2 Pac. 732 (1884) ; cf. Patten Paper 
Co. v. Kaukauna Water-Power Co., 70 Wis. 659, 35 N. W. 737 (1888). Every candi- 
date for office is necessary in a statutory suit to contest the election. Weeden v. 
Gher, 316 IIl. 534, 147 N. E. 388 (1925). So, too, in a bill to construe the terms of a 
trust, all cestuis que trust are required. Sears v. Hardy, 120 Mass. 524 (1876) ; Cas- 
sidy v. Shimmin, 122 Mass. 406 (1877). Likewise, in a suit to settle adverse claims 
under a will, all devisees and legatees are necessary. Bland v. Davisson, 77 W. Va. 
557, 88 S. E. 1021 (1916) ; On10 Cope Ann. (Throckmorton, 1934) § 12080. See 
(1930) 9 TEx. L. REv. 112. 

11 201 Mass. 214, 87 N. E. 623 (1909) ; see Case v. Minot, 158 Mass. 577, 587, 33 
N. E. 700, 702 (1893). 

12 Similarly, in an action to review or enjoin another lawsuit, all parties thereto 
are necessary. Johnson v. Whithan, 210 Ill. App. 510 (1918) (review) ; Beggs v. 
Butler, 9 Paige 226 (N. Y. Ch. 1841) (enjoin). Both grantor and grantee must be 
joined in a suit to cancel a deed. Florida Land Rock Phosphate Co. v. Anderson, 50 
Fla. sor, 39 So. 392 (1905) (grantor); Craig v. Craig, 264 Pa. 380, 107 Atl. 719 
(1919) (grantee). Cf. Heisler v. Florida Mortgage Title and Bonding Co., 105 Fla. 
657, 142 So. 242 (1932) (covenantee in suit to cancel covenants running with land) ; 
Consolidated Stanley Mining and Milling Co. v. Loeber, 96 Ill. App. 128 (1900) 
(promisee in suit to cancel contract). And in a proceeding to set aside a “ savings 
bank ” trust, the settlor’s administrator, the bank, and cestué que trust are all neces- 
sary. Patch v. Squires, 105 Vt. 405, 165 Atl. 919 (1933); cf. Gaumer v. Snedeker, 
330 Ill. 511, 162 N. E. 137 (1928) (donor and donee in suit to avoid gift). 

13 Of course such persons are necessary parties. E.g., Culley v. Elford, 187 Ala. 
165, 65 So. 381 (1914) (contingent remainderman in suit for land); McAdoo v. 
Moses, 101 Fla. 936, 132 So. 638 (1931) (owners of beneficial interest in suit for 
land) ; N. Y. Crv. Prac. Act (1923) § 1079. As are persons who would be junior to 
the rights a decree for the defendant would establish. £.g., Nolan v. Barnes, 268 IIl. 
515, 109 N. E. 316 (1915) (all heirs, when plaintiff sues for land as heir) ; Henderson 
v. Harper, 127 Md. 429, 96 Atl. 550 (1916) (plaintiff’s wife with dower interest) . 

14 Krueding v. Chicago Dock and Canal Co., 285 Ill. 79, 120 N. E. 478 (1918); 
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also supports the doctrine of “ completeness ”’, since it will prevent him 
from being involved in several suits. Almost universally, therefore, the 
courts hold that a third person against whom the defendant would have 
a right of indemnity, in the event of the plaintiff’s recovery, is a necessary 
party to a suit in equity." And it seems to be a policy of fairness to the 
plaintiff which permits his joining many persons who were only slightly 
involved in the litigated transaction, without fear of his action being 
dismissed on demurrer. Thus, in Johnston v. Little,° a suit to attack 
a transaction as fraudulent, the court held that one who had participated 
in but had not received any of the proceeds of the fraud was a proper, 
although unnecessary, party.?” 

On the other hand, factors of fairness may also operate to restrain the 


Bragg v. United Thacker Coal Co., 70 W. Va. 655, 74 S. E. 946 (1912). But cf. 
Hodge v. Joy, 207 Ala. 198, 92 So. 171 (1921); Ohio Finance Co. v. Mannington 
Window Glass Co., 86 W. Va. 322, 103 S. E. 333 (1920). This rule has frequently 
been incorporated in modern statutes. E.g., Cat. Cope Civ. Proc. (Deering, 1933) 
§ 753; Inu. Rev. Star. (Cahill, 1933) c. 106, § 6; S. D. Comp. Laws (1929) § 2802. 
However, recording acts often excuse the joinder of such persons if the conveyances 
under which they claim have not been recorded. £.g., CAL. CopE Civ. Proc. (Deer- 
ing, 1933) § 754; S. D. Comp. Laws (1929) § 2800. Also, in a suit on a contract, all 
parties to the agreement are necessary. Travelers’ Fire Ins. Co. v. Young, 225 Ala. 
671, 145 So. 140 (1932); Wortham v. Quait, 215 Ill. App. 444 (1919); Burnham v. 
Kempton, 37 N. H. 485 (1859). More extreme is the case where the primary debtor 
is held necessary in a suit to foreclose a lien. Sarasota Ice, Fish & Power Co. v. 
Lyle & Co., 53 Fla. 1069, 43 So. 602 (1907); Hooks v. Burns, 152 So. 469 (Miss. 
1934). Under some statutes, however, he seems to be merely a proper party. 
Conn. Gen. Stat. (1930) § 5116; Me. Rev. Stat. (1930) c. 104, § 14; S. D. Comp. 
Laws (1929) § 2900. 

15 One who has conveyed land to the defendant under a general warranty is 
ordinarily held necessary in an action to defeat the defendant’s title. Indian River 
Mfg. Co. v. Wooten, 48 Fla. 271, 37 So. 731 (1904); Gibson v. Tuttle, 53 Fla. 979, 
43 So. 310 (1907) ; cf. Wallach v. Billings, 195 Il. App. 605, 617-618 (1915) (persons 
against whom defendant would have right of contribution if plaintiff prevailed). 
And the contractor must be joined in a suit to foreclose a mechanic’s lien. Cruce 
v. Mitchell, 122 Ark. 141, 182 S. W. 530 (1916) ; see S. B. Luttrell & Co. v. Knoxville, 
L. & J. R. R., 119 Tenn. 492, 502, 105 S. W. 565, 567 (1907); Ata. Cope ANN, 
(Michie, 1928) § 8852; Wis. Stat. (1933) § 289.20. But the general rule has ap- 
parently been changed by statute in at least one state. Fra. Comp. Gen. LAws ANN. 
(Supp. 1934) § 4918 (9). 

16 y41 Ala. 382, 37 So. 592 (1904). 

17 Accord: Sweet v. Converse, 88 Mich. 1, 49 N. W. 899 (1891) ; see Farmer v. 
O’Carroll, 162 Md. 431, 447, 160 Atl. 12, 18 (1932) ; McCarter v. Farmers’ Loan and 
Trust Co., 103 N. J. Eq. 322, 323, 147 Atl. 785, 786 (1929). Contra: Huffman v. 
Bankers Automobile Ins. Co., 112 Neb. 283, 200 N. W. 994 (1924), adversely criti- 
cized in (1925) 25 Cor. L. REV. 504, (1925) 3 NEB. L. BULL. 436; cf. Meyers Store Co. 
v. Colorado Milling & Elevator Co., 187 Ark. 636, 61 S. W.(2d) 440 (1933). And one 
who, by participating in a fraud, violated a fiduciary duty to the plaintiff is a proper 
party. Dresser v. Hartford Life Ins. Co., 80 Conn. 681, 70 Atl. 39 (1908) ; cf. Moore 
v. Empire Land Co., 181 Ala. 344, 61 So. 940 (1913). All such persons are merely 
proper, not necessary parties. Subers v. Continental Securities Co., 12 Del. Ch. 236, 
111 Atl. 433 (1920); Bonner v. Chapin Nat. Bank, 251 Mass. 401, 146 N. E. 666 
(1925). Joinder of officers and agents of a corporation has been allowed, merely to 
compel discovery. Gulf Compress Co. v. Jones Cotton Co., 157 Ala. 32, 47 So. 251 
(1908) ; see McCarter v. Farmers’ Loan and Trust Co., supra at 324, 147 Atl. 
at 786. But see Norwood v. Memphis & C. R. R., 72 Ala. 563, 566 (1882). But note 
that discovery has been abolished by statute in some states. S. C. Cope (Michie, 
1932) § 674; S. D. Comp. Laws (1929) § 2713. 
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policy of “completeness”. To lessen the burden which a blind ad- 
herence to this doctrine might throw upon the plaintiff, several theories 
have been evolved whereby parties not personally served may neverthe- 
less be said to be before the court. By the doctrine of “ virtual repre- 
sentation ”, where the parties are numerous, a person whose interests 
are identical with those of persons joined in the action is said to be 
substantially represented by them and need not be joined.'* Similarly, 
those in the position of cestuis que trust may be represented by one in 
the nature of a trustee with the power, express or implied, to appear 
for them in the particular type of action before the court.’® Statutes 


18 F.g., Gittings v. Morris, 156 Md. 565, 144 Atl. 836 (1929); Duncan v. Pitts- 
burgh-Florida Fruit Growers Ass’n, 282 Pa. 498, 128 Atl. 441 (1925); N. Y. Civ. 
Prac. Acr (1920) § 195; Wis. Stat. (1933) § 260.12. Ordinarily all members of the 
class represented are bound by the decree. In re Petition of Whellock, 270 Ill. App. 
87 (1933); see (1935) 44 YALE L. J. 534, n.3. But see Rules of Equity Practice, 
5 Fra. Comp. Gen. Laws ANN. (1927) 4664, rule 29. It seems that a representa- 
tive suit will not be generally allowed by the courts, however, unless various 
requirements are satisfied... E.g., Carey v. Hoxey, 11 Ga. 645 (1852) (parties 
not numerous) ; Smith v. Williams, 116 Mass. 510 (1875) (representative’s interest 
very slight) ; Beecher v. Foster, 51 Ww. Va. 605, 42 S. E. 647 (1902) (interests hostile 
to interests of persons represented) ; see also Notes (1922) 36 Harv. L. REv. 89, (1934) 
34 Cor. L. Rev. 118. Statutes sometimes allow voluntary associations to sue or be 
sued as an entity. Conn. Gen. STAT. (1930) § 5490; OnI0 Cope Ann. (Throck- 
morton, 1934) § 11260 (partnership). Moreover, the plaintiff is not compelled to 
join parties ordinarily necessary because their rights are junior to his, if he waives 
his claim against them. Prowell v. Wilson, 219 Ala. 645, 123 So. 38 (1929); Lin- 
nell v. Lyford, 72 Me. 280 (1881); Pa. Stat. Ann. (Purdon, 1930) tit. 21, § 803. 
And such persons need not be joined if they expressly or impliedly consent to be 
bound by the decree. Thus if they disclaim all interest, they are unnecessary. 
McConnell v. McConnell, 11 Vt. 290 (1839) ; Johnson v. Rankin, 6 Ky. 86 (1813) 
semble ; cf. O10 Cope Ann. (Throckmorton, 1934) § 10510-17. The fact that they 
participated in the litigation and were treated as parties by the litigants has been 
held to be equivalent to a disclaimer. Allen v. City of Detroit, 167 Mich. 464, 133 
N. W. 317 (1911). Courts have even gone so far as to hold unnecessary a non- 
resident who might have been regarded as under a moral duty to join in a suit of 
which he had notice. Wilson v. American Palace Car Co., 67 N. J. Eq. 262, 58 Atl. 
195 (Ch. 1904), Note (1904) 18 Harv. L. Rev. 57; cf. Utilities Production Corp. v. 
Carter Oil Co., 72 F.(2d) 655 (C. C. A. roth, 1934). And compare statutes allowing 
service by publication where the defendant purposely conceals himself. £.g., N. Y. 
Civ. Prac. Act (1929) § 232. 

19 Thus, only the executor is necessary in a suit over mortgaged property where, 
by statute, he holds it in trust for the estate. Strout v. Lord, 103 Me. 410, 69 Atl. 
694 (1908). Similarly, only the testamentary trustee is necessary when he has the 
power to sell property in litigation. Safe Deposit and Trust Co. v. Hutton, 159 Md. 
50, 149 Atl. 689 (1930); Brickell v. Lightcap, 115 Miss. 417, 76 So. 489 (1917), 
(1918) 31 Harv. L. Rev. 654; Fra. Comp. Gen. Laws Ann. (Supp. 1934) § 4918(5). 
And a trustee in bankruptcy may appear for the bankrupt. Fry v. Street, 37 Ark. 39 
(1881). So also, a receiver may appear for general creditors to resist an action for 
a preference. Alleman v. Sayre, 79 W. Va. 763, 91 S. E. 805 (1917); cf. Stevenson 
v. Austin, 44 Mass. 474 (1842) (assignee for benefit of creditors). By statute, only 
the person in whose name a contract is made for the benefit of a third person is 
necessary in a suit on the contract. Thomas v. Carlton, 106 Fla. 648, 143 So. 780 
(1932) ; Wollenberger v. Hoover, 346 Ill. 511, 179 N. E. 42 (1931) ; Artz. Rev. Cope 
Ann. (Struckmeyer, 1928) § 3727; N. Y. Crv. Prac. Act (1920) § 210. Compare 
also the cases where a mortgage trustee may, at times, represent the bondholders in 
a suit by a stranger relative to the mortgaged property. Billmyer Lumber Co. v. 
Merchants Coal Co., 66 W. Va. 696, 66 S. E. 1073 (1910). Contra: McAdoo v. 
Moses, 101 Fla. 936, 132 So. 638 (1931) ; cf. Conaway v. Overholt, 89 W. Va. 37, 108 
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permitting substituted service, so that persons upon whom personal 
service is impossible may be joined in the suit, also operate to produce 
the same result.2° And by the doctrine of lis pendens, sub-purchasers 
during the progress of the action are bound by all equities declared in 
the decree, and so need not be joined, if no affirmative relief is sought 
against them.”* 

Equity has also, at times, retracted its demand for completeness in 
an effort to be fair to the third parties or the principal defendant, or 
merely to avoid complexity. Thus, in order that persons only remotely 
interested in the litigated transaction will not be saddled with the costs 
of the suit, the courts rule that the bill must be dismissed as to any 
parties joined who show that the decree could not possibly affect their 
interests. The principle is well illustrated by an early Iowa case,”* 
where the plaintiff sued to enjoin the defendant from enforcing a judg- 
ment on the ground that it had already been paid to the defendant’s 
attorney. The latter, who had received satisfaction in good faith, was 
held an improper party, since his own interests would be unaffected by 
the outcome of the action.?* Again, mere maternal love and affection 
is apparently an insufficient interest to justify joining the mother of a 
minor litigant.** Likewise, out of fairness to the defendant, as well as to 
simplify the issues, courts show a strong tendency to decide that parties 


S. E. 426 (1921) ; see 3 Jones, Mortcaces (8th ed. 1928) § 1784. Statutes frequently 
read: “ An executor, administrator, a trustee of an express trust, or a person ex- 
pressly authorized by statute, may sue, without joining with him the person for 
whose benefit the action is prosecuted.” £.g., Ata. Cope ANN. (Michie, 1928) 
§ 5707; S. C. Cope (Michie, 1932) § 399. 

20 In actions in rem or quasi in rem, nonresidents may usually be served by pub- 
lication. Ix. Rev. Star. (Cahill, 1933) c. 110, § 142; N. H. Pus. Laws (1925) c. 354, 
§ 5; Pa. Star. ANN. (Purdon, 1930) tit. 12, § 1254. Many statutes allow substituted 
service upon unknown necessary parties. E.g., Cat. Cope C1v. Proc. (Deering, 1933) 
§ 757; Mass. Gen. Laws (1932) c. 240, §6. But statutes may provide that no per- 
son who is in possession of property or whose title is recorded may be proceeded 
against as an unknown owner. E.g., Wis. STAT. (1933) §§ 276.02, 281.14. In at least 
one state a guardian ad litem may be appointed to defend the interests of all such 
persons. Mass. Gen. Laws (1932) c. 241, §9. Where substituted service is allowed, 
all persons usually necessary must be joined by name, and the statutory procedure 
must be exactly followed. Cassidy v. Shimmin, 122 Mass. 406 (1877). 

21 Sprague v. Stevens, 37 R. I. 1, 91 Atl. 43 (1914) ; On10 Cope Ann. (Throck- 
morton, 1934) § 11261. But cf. Fisovitz v. Cordosco Construction Co., 102 N. J. Eq. 
354, 355, 140 Atl. 573, 574 (Ch. 1928). But, under some modern statutes, if lis 
pendens is not recorded, the transferee is a necessary party. Barrett v. McAllister, 
33 W. Va. 738, 11 S. E. 220 (1890). 

22 Lyon v. Levis, 8 Iowa 79 (1859). 

23 Accord: Huffman v. Bankers Automobile Ins. Co., 112 Neb. 283, 200 N .W. 
994 (1924) ; see Kelley, Maus & Co. v. Newman, 79 Ill. App. 285, 288 (1898) (attor- 
ney hired on contingent fee). Contra: McAllister v. Catchings, 210 Ala. 392, 98 So. 
303 (1923) ; cf. Tavenner v. Barrett, 21 W. Va. 656, 673 (1883) (attorney in fact). 

24 See Wherry v. Latimer, 103 Miss. 524, 529, 60 So. 563, 564 (1913), suggestion 
of error overruled, 103 Miss. 524, 60 So. 642 (1913). One who has no interest what- 
soever in the action is a fortiori an improper party. Greene v. Canny, 137 Mass. 64 
(1884) ; see Trustees of the Eutaw St. Methodist Episcopal Church v. Asbury Sun- 
day-School Society, 109 Md. 670, 681, 72 Atl. 199, 203 (1909). And the bill must 
always affirmatively show this interest. Hinson v. Naugher, 207 Ala. 592, 93 So. 
560 (1922) ; Craig v. Craig, 264 Pa. 380, 107 Atl. 719 (1919). 


| 
| 
q 


1935] LEGISLATION 1001 


are improperly joined if their joinder has unduly complicated the issues, 
and so made the bill multifarious.” 

Except in cases where manifest unfairness or inefficiency would result, 
a policy of “ completeness ”’ evidently remains in the law of parties. 
The exact limits of its operation, or of the operation of the many other 
factors which influence the decisions, can never be nicely defined, 
varying as they do, and will, through the exercise of judicial discretion. 
But at present, decisions as to parties are determined either by rules so 
vague that they vary with the length of the chancellor’s foot, or by arbi- 
trary formulae, derived from wooden reliance on former decisions on 
similar facts. A more careful analysis by the courts would obviously 
lessen a litigant’s uncertainty, and might well be adopted without 
injustice. 


LEGISLATION 


UNBORN ParTIEs IN Property LiticaTIon. — Because of the rule 
that interests created in persons not in being could not be bound by any 
decree,’ an English court 60 years ago felt itself unable to approve a com- 
promise of a will the purpose of which was to carry out, rather than to_ 
defeat, the testator’s intended disposition of the property. This unfor- 
tunate situation still exists in most states, applying not only to cases in 
which authorization is sought for departure from the express terms of a 
testamentary or other disposition of property,* but also whenever a com- 
promise of a contested construction of a will or deed is attempted. The 
need of some method of passing an unencumbered title to secure an ade- 
quate price for property subject to future interests requires the binding 
of these future interests by judgment, but their accepted validity compels 
some protection for those in whom estates may subsequently vest. In 
practice, the fact that the persons entitled may never come into being pre- 
vents too stubborn an assertion of their rights. 

Not only suits contesting wills, but many other types of litigation re- 


25 Spear v. H. V. Greene Co., 246 Mass. 259, 140 N. E. 795 (1923); Elk River 
Brewing Co. v. Neubert, 213 Pa. 171, 62 Atl. 782 (1906) ; see KEIGWIN, op. cit. supra 
note 3, at 41-46. “A bill is not multifarious which seeks alternative or inconsistent 
relief growing out of the same subject-matter, or founded on the same contract or 
transaction, or relating to the same property between the same parties.” Ata. CopE 
Ann. (Michie, 1928) § 6526. It may be argued that the matter apparently should 
depend largely on whether or not the defendant is prejudiced. See Chafee, Bills of 
Peace with Multiple Parties (1932) 45 Harv. L. REv. 1297, 1329. 


1 E.g., Hopkins v. Hopkins, 1 Atk. 580 (Ch. 1738); Powell v. Wright, 7 Beav. 
444 (Ch. 1844); 1 FREEMAN, JuDGMENTs (5th ed. 1925) $§ 407 et seq. 

2 Cunliffe v. Brancker, 3 Ch. Div. 393 (1876). 

3 See Schnebly, Power of Life Tenant or Remainderman to Extinguish Other In- 
terests by Judicial Process (1928) 42 Harv. L. REv. 30; Extinguishment of Contingent 
Future Interests by Decree and Without Compensation (1931) 44 id. 378; Scott, 
Deviation from the Terms of a Trust (1931) 44 id. 1025. 
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quire a decree that will bind unborn persons. In actions against the 
property, as by an outsider in mortgage foreclosures * or in judicial sales 
to satisfy creditors,® and in suits to substitute another res for the original, 
as in partitions ® or judicial conversion of realty into personalty,’ the 
ability to create a fee absolute in strangers is necessary to secure an ade- 
quate price for the protection of living persons. Moreover, in proceed- 
ings questioning the validity of the future interests created, as in actions 
to quiet title, to invalidate a deed or will,® or suits for the construction 
or reformation of documents,’ there is greater need for protecting the 
rights of persons not in being against purely selfish destruction of their 
interests by living persons. 

The common-law method of cleaning up titles, through the destructi- 
bility of contingent remainders, weakened by the common use of trustees 
to preserve contingent remainders, has lost its remaining force through 
widespread statutory abolition. Another common-law way of binding 
future interests, the doctrine of representation, makes a judgment con- 
clusive upon unborn remaindermen if any party to the proceedings had 
an equal incentive to produce the same evidence and argue the same 
rules of law as the person not in being.‘ Lack of adequate representa- 


4 E.g., Pinckney v. Weaver, 115 Ill. App. 582 (1904), aff'd, 216 Ill. 185, 74 N. E. 
714 (1905) ; Dunham v. Doremus, 55 N. J. Eq. 511, 37 Atl. 62 (1897) ; Townshend v. 
Frommer, 125 N. Y. 446, 26 N. E. 805 (1891); Rutledge v. Fishburne, 66 S. C. 
155; 44 S. E. 564 (1903). 

cConnell v. Smith, 39 Ill. 279 rg Brown v. Ferrell, 83 Ky. 417 (1885) ; 
Sucbommak v. Moore, 151 N. C. 116, 65 S. E. 763 (1909). 

6 E.g., Blocker v. Blocker, 103 Fla. 285, 137 So. 249 (1931) ; Whittaker v. Porter, 
321 Ill. 368, 151 N. E. 905 (1926) ; Mennig v. Graves, 211 Towa 758, 234 N. W. 189 
(1931) ; Mead v. Mitchell, 17 N. y. 210 (1858) (alternative decision). 

7 E. .£., Knott v. Stearns, g1 U. S. 638 (1875) ; Hale v. Hale, 146 Ill. 227, 33 N. E. 
858 (1893) ; Middleton v. Graves, 229 Ky. 640, 17 S. W.(2d) 741 (1929). 

8 Gray v. Smith, 76 Fed. 525 (C. C. N. D. Cal. 1896); Bearss v. Corbett, 158 
N. E. 299 (Ind. App. 1927) ; Buchan v. German-American Land Co., 180 Iowa 911, 
164 N. W. 119 (1917) ; Mathews v. Lightner, 85 Minn. 333, 88 N. W. 992 (1902); 
Kent v. Church of St. Michael, 136 N. Y. 10, 32 N. E. 704 (1892). 

® E.g., Stewart v. O’Neal, 237 Fed. 897 (C. C. A. 6th, 1917) (will) ; Lowe v. Tay- 
lor, 222 Ky. 846, 2S. W.(2d) 1042 (1928) (deed) ; Campbell v. Hughes, 69 Misc. 433, 
126 N. Y. Supp. 147 (Sup. Ct. 1910) (will). 

10 F.g., Gavin v. Curtin, 171 Ill. 640, 49 N. E. 523 (1898) (construction) ; Ken- 
dall v. Crawford, 25 Ky. L. Rep. 1224, 77 S. W. 364 (1904) (reformation) ; Downey 
v. Seib, 185 N. Y. 427, 78 N. E. 66 (1906) (reformation) ; Tonnele v. Wetmore, 195 
N. Y. 436, 88 N. E. 1068 (1909) (construction). 

11 F.g., Hale v. Hale, 146 Ill. 227, 33 N. E. 858 (1893) ; Springs v. Scott, 132 N. C. 
548, 44 S. E. 116 (1903) ; Fahrenwald v. Spokane Sav. Bank, 35 P.(2d) 1117 (Wash. 
1934); Gifford v. Hort, 1 Sch. & Lef. 386 (Ir. Ch. 1804); Hopkins v. Hopkins; 
Powell v. Wright, both supra note 1; cf. Du Pont v. Du Pont, 18 Del. Ch. 316, 159 
Atl. 841 (1932). See Notes (1907) 8 L. R. A. (N.s.) 49, (1919) 42 L. R. A. (Ns.) 
439. The complaint should designate the interests that are desired to be represented 
and manifest a purpose to procure a decree against them. Cf. Riley v. Norfleet, 167 
Miss. 420, 148 So. 777 (1933); Holmes v. Woods, 168 Pa. 530, 32 Atl. 54 (1895); 
1 FREEMAN, JupGMENTS (sth ed. 1925) § 490. North Carolina originally rejected 
the doctrine of representation. Watson v. Watson, 3 Jones Eq. 400 (N. C. 1857); 
Williams v. Hassell, 74 N. C. 434 (1876). It has since been adopted by statute. 
N. C. Cope Ann. (Michie, Supp. 1933) _— Cf. Hodges v. Lipscomb, 133 N. C. 
199, 45 S. E. 556 (1903). 
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tion, however, will often not be called to the court’s attention in the origi- 
nal suit, since it may not be a truly adversary proceeding. Any settle- 
ment, therefore, may be subsequently attacked at a remote period when 
the remaindermen come into being.’ In McArthur v. Scott ** a prior suit 
setting aside a will was declared invalid forty-five years afterwards be- 
cause of adverse interests in the persons chosen to represent the contin- 
gent remaindermen. Living grandchildren of the testator had been 
parties, and it was contended that they had represented their subse- 
quently born brothers and sisters. But since the testator’s children, who 
had acted as guardians ad litem for the grandchildren in the prior suit, 
were heirs of the testator and took the fee in the ensuing intestacy, the 
Supreme Court ruled that the interests of these guardians were adverse 
in fact to those of the grandchildren. In Fox v. Fee,'* however, upon 
practically identical facts the New York court held that the unborn 
grandchildren had been represented by their parents. The decision seems 
an undue extension of the doctrine, but is indicative of judicial reluctance 
to divest rights which may have arisen as a result of prior adjudications. 
Any method which may so easily result in subsequent litigation invites 
resort to the legislature for a more certain remedy. 

Despite the inadequacies of the common law, legislative treatment has 
been meager, thoroughly sporadic and disorganized, ranging from com- 
plete extinction of the interests to mere declarations of the common law. 
In addition, the statutes have generally been directed at particular types 
of proceedings rather than at the problem as a whole, so that in some 
states the extent to which various interests in property can be molded to 
meet changing conditions depends entirely upon the form of proceedings 
instituted.1° The legislatures of only eight states have attempted to se- 
cure representation of the interests of persons not yet in being by blanket 
provisions, the application of which, however, is discretionary. But only 
the Massachusetts statute seems truly general.‘* The Connecticut stat- 


12 F.g., Miller v. Texas & Pac. Ry., 132 U. S. 662 (1890) (suit 32 years after) ; 
Downin v. Sprecher, 35 Md. 474 (1871) (decree upset 46 years after); Dunham v. 
Doremus (suit 40 years after) ; Townshend v. Frommer (suit 51 years after), both 
supra note 4; Tonnele v. Wetmore, 195 N. Y. 436, 88 N. E. 1068 (1909) (suit 35 years 
after). Cf. Neafsey v. Chincholo, 225 Mass. 12, 113 N. E. 651 (1916) (compromise 
decree upset 8 years after). 13 113 U.S. 340 (1884). 

14 24 App. Div. 314, 49 N. Y. Supp. 292 (Sup. Ct. 1897). 

15 In New York, for example, a guardian ad litem must be appointed for will 
compromises and sales of settled land. N. Y. Decepent Estate Law (1934) § 19; 
N. Y. Rea Prop. Law (1920) § 67. But in the statutes concerning eminent domain 
[N. ConpEMNATION Law (1926) §§ 4 et and quieting title [N. Y. Rear 
Prop. Law (1909) §§ 360 et seg.] no provision is made for unborn persons. The 
Torrens Act specifically cuts off their interests, allowing recovery from the assur- 
ance fund. N. Y. Rear Prop. Law (1916) § 427; id. (1918) $391. The personal 
property law, on the other hand, allows the termination of a trust upon the consent 
of all living beneficiaries. N. Y. Pers. Prop. Law (1909) § 23. And under this 
section the interests of unborn persons will be concluded. Cram v. Walker, 173 
App. Div. 804, 160 N. Y. Supp. 486 (1st Dept. 1916). 

16 Mass. Gen. Laws (1932) c. 201, § 34. Massachusetts has in addition statutes 
specifically covering particular types of action, in some of which the appointment of 
a guardian ad litem is mandatory. 
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ute makes no differentiation as to the type of action but applies only to 
real property,’’ while the laws of two other states are limited to chancery 
suits '* and the remaining four have identical laws applicable only to pro- 
bate proceedings.*® 

Several types of statutes governing actions seeking to substitute another 
res for the original property have express provisions for binding unborn 
persons. Although practically every state has a statute providing for 
partition between tenants in common, in only seven of these is such men- 
tion made.”° Several others do not, however, preclude their application 
to the interests of persons not in being,”* a construction which is aided by 
the provisions requiring retention of the proceeds until the vesting of con- 
tingent remainders.?* In about half the states provision is made for the 
_ sale of settled land and the substitution of the same interests in the pro- 
ceeds, when such action can be shown to benefit all parties. Yet in only 
thirteen jurisdictions is provision made for binding the interests of per- 
sons not in being,”* although in three other states compliance with the 


17 Conn. GEN. Stat. (1930) § 5454. 

18 Int. Rev. Stat. (Cahill, 1933) c. 22, §6; Micu. Comp. Gren. Laws (1929) 
14029, 3915. 

19 TpaHo Cope ANN. (1932) § 15-1514; Iowa Cope (1931) § 12074; Mont. Rev. 
Cope Ann. (Choate, 1921) § 10370; Wyo. Rev. Stat. Ann. (Courtright, 1931) 
§ 88-913. A similar statute in California has been repealed. Cal. Stats. 1923, p. 176, 
repealed, CAL. Pros. Cope (Deering, 1931) § — The Montana statute was con- 
strued to apply only to probate proceedings. State ex rel. Eakins v. District Court, 
34 Mont. 226, 85 Pac. 1022 (1906). 

20 CAL. Cove Civ. Proc. (Deering, 1931) § 766; Det. Rev. Cope (1915) 
$§ 3272-82, as amended, Laws 1925, c. 200 and Laws 1927, c. 197; Iowa Cope (1931) 
§ 12351-d1; Mass. Gen. Laws (1932) c. 241, §9; N. C. Cope Ann. (Michie, Supp. 
1933) $3225a; Pa. Stat. Ann. (Purdon, 1930) tit. 12, § 1699; R. I. Gen. Laws 
(1923) $ 5830. 

21 IpaHo Cope ANN. (1932) c. 9, § 502; Minn. Stat. (Mason, 1927) §§ 9526, 
9530; Mont. Rev. Cope Ann. (Choate, 1921) §§ 9518, 9537; Nev. Comp. Laws 
(Hillyer, 1930) §§ 9085, 9106; N. D. Comp. Laws Ann. (1913) § 8053; Ore. CopE 
Ann. (1930) § 6-628; S. D. Comp. Laws (1929) § 2809; TENN. Cope Ann. (Williams, 
1934) §§ 9175, 9195; Utan Rev. Stat. ANN. (1933) § 104-58-30; WasH. Rev. Star. 
Ann. (Remington, Supp. 1934) § 871; Wis. Stat. (1933) § 276.09. In all these 
statutes the language is broader than in the almost universal provisions for construc- 
tive service to reach unknown owners, which have been construed not to apply to 
unborn persons. Weberpals v. Jenny, 300 Ill. 145, 133 N. E. 62 (1921) ; Mortimore 
v. Bashore, 317 Ill. 535, 148 N. E. 317 (1925). The South Dakota and Wisconsin 
statutes do not allow partition “ for the owners whose interest remain unknown or 
are not ascertained ” but require that portion to remain undivided. An early New 
York partition statute was construed to cover the interests of persons not in being. 
Mead v. Mitchell, 17 N. Y. 210 (1858) (alternative holding). 

22 Hawast Rev. Laws (1925) § 2772; Micu. Comp. Laws (1929) § 15079. See 
also statutes of North Dakota, Oregon, Utah, Washington, and Wisconsin, cited note 
21, supra. 

23 Car. Cope Civ. Proc. (Deering, 1931) § 766; D. C. CopE (1929) tit. 25, $ 424; 
ME. Rev. Start. (1930) c. 87, § 5; Mp. Cope Ann. (Bagby, 1924) art. 16, §§ 243, 244; 
Mass. Gen. Laws (1932) c. 183, § 50; Mo. Star. ANN. (Vernon, 1932) § 1547; N. H. 
Pus. Laws (1925) c. 213, § 30; N. J. Comp. Start. (1911) §§ 42, 43; N. Y. REAL 
Prop. Law (1920) § 67; N. C. Cope Ann. (Michie, Supp. 1933) § 1744; Pa. STAT. 
Ann. (Purdon, 1930) tit. 20, § 1601; R. I. Gen. Laws (1923) § 4261; VA. CopE 
(Michie, 1930) § 5161; Wis. Strat. (1933) §§ 296.26, 296.32. W. VA. Cope ANN. 
(Michie, 1932) § 3544, expressly incorporates the common law; it has been applied to 
the interests of unborn children. Geary v. Butts, 84 W. Va. 348, 99 S. E. 492 (1919). 
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general statutes for representing persons not yet born will preclude later 
objection.2* The Kentucky statute, which makes no express mention of 
unborn persons, has been construed in McClure v. Crume to include them 
by implication.2®> But in that case there was in fact virtual representa- 
tion under the common-law doctrine — a fact not mentioned by the court. 
Sale of trust property for reasons similar to those justifying sale of set- 
tled land is provided for in five states, by statutes expressly mentioning 
unborn persons; *° while in several others a construction including them 
is not impossible.?”_ In eminent domain the division of the proceeds be- 
tween a life tenant and an unborn contingent remainderman again raises 
the problem of binding persons not in existence. In only three states is 
express provision made.”® 

A second group of statutes dealing with particularized actions involves 
those which seek to destroy, in whole or in part, the existence of possible 
future interests. Express mention of the interests of persons yet unborn 
is perhaps most common in jurisdictions having a Torrens land registra- 
tion system. Of the fourteen states having these statutes only four lack 
express mention, and they impliedly cover such interests.”® Closely re- 
lated are the statutory actions to quiet title, in which the possibility of 
future interests in unborn children is usually ignored.*° Common-law 
representation of such interests will be found in the large majority of 
these cases, but express provision has been made in Maine and Massachu- 


24 Connecticut, Illinois, and Michigan, cited notes 17, 18, supra. 

25 141 Ky. 361, 125 S. W. 164 (1910), construing Ky. Copes Ann. (Carroll, 1932) 
§§ 491, 491a. The Ohio and Wyoming statutes would probably be similarly con- 
strued. Onto Cope Ann. (Throckmorton, 1934) §§ 11925, 11927; Wyo. Rev. Stat. 
Ann. (Courtright, 1931) §§ 89-3922 et seq. 

26 Mass. GEN. Laws (1932) c. 203, § 31, c. 206, §§ 24, 30; Micn. Comp. Laws 
(1929) § 15879; Munn. Stat. (Mason, Supp. 1934) § 8100(14); N. J. Comp. Srar. 
(Supp. 1930) Trustees § 222-23b(6) ; R. I. Gen. Laws (1923) § 4406. 

27 E.g., Mont. Rev. Cope Ann. (Choate, Supp. 1928) § 9575.4. 

28 Ga. Cope ANN. (Michie, 1926) § 5215; Mass. Gen. Laws (1932) c. 79, § 26, 
c. 80A, § 6; Micu. Comp. Laws (1929) § 3915. Provisions broad enough to include 
unborn persons by implication are especially common here.- See Fra. Comp. GEN. 
Laws ANN. (1927) § 5087; Inu. Rev. Stat. (Cahill, 1933) c. 47, §2; N. J. Comp. 
Stat. (1911) Eminent Domain § 3; Pa. Stat. ANN. (Purdon, 1930) tit. 15, § 485 
(“ any interested party who . . . cannot be bargained with or served with notice ”). 

29 Ga. Cope ANN. (Michie, 1926) § 4215(9); Nes. Comp. Stat. (1929) c. 76, 
§§ 719, 726; N. C. Cope Ann. (Michie, 1931) §§ 2384, 2386, 2388; Ore. Cope ANN. 
(1930) §§ 63-310, 63-326. The Nebraska statute was applied to unborn, persons. 
Drake v. Fraser, 105 Neb. 162, 179 N. W. 393 (1920). The court, however, felt 
obliged to apply the common-law doctrine of representation. The ro states expressly 
mentioning unborn children are Coto. Ann. Start. (Mills, 1930) § 879; Hawa Rev. 
Laws (1925) § 3222; Inv. Rev. Start. (Cahill, 1933) c. 30, § 63; Mass. Gen. Laws 
(1932) c. 185, § 40; Munn. Stat. (Mason, 1927) § 8264; N. Y. Rear Prop. Law 
(1918) § 391; N. D. Comp. Laws Ann. (Supp. 1925) § 5604a(17) ; O10 Cope ANN. 
(Throckmorton, 1934) § 8572-1; S. D. Comp. Laws (1929) § 3076; WasH. REv. 
Stat. ANN. (Remington, Supp. 1934) § 10645. 

30 Here again there is a vast variety of legislative expression which does not pre- 
clude a construction that covers unborn persons. See, e.g., ALA. Cope ANN. (Michie, 
1928) $9912; Inv. Stat. Ann. (Baldwin, 1934) §942; Mont. Rev. Cope ANN. 
(Choate, 1921) $§ 9480, 9488 (every “ possible claimant ” is bound). 
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setts.*! Finally, the four statutes designed to lessen litigation over de- 
cedents’ estates by allowing compromises between heirs and devisees all 
provide that a guardian ad litem must be appointed whenever the inter- 
est of an unborn person is involved.** 

Three methods of binding unborn remaindermen have been adopted, 
but there is apparently no correlation between the type of proceeding 
and the device used. The most drastic has been to extinguish the interest 
with no protection other than that afforded by the joinder of all living 
persons interested.** Although in many instances common-law repre- 
sentation will in fact exist where the conflict is between life tenants in 
possession and unborn remaindermen, the latter would seem to merit an 
opportunity to have their contentions presented, for their grantor can- 
not act for them since in most cases he will be dead when the dispute oc- 
curs.** Second, an express duty has, in four instances, been laid upon 
the court to care for the interests of persons not in being.** This may give 
no greater protection than the universal requirement in the partition and 
sale statutes of proof that the change is for the benefit of all parties. And 
whether a busy judge will or can give much time and thought to the rights 
of these statutory “‘ wards in chancery ” is open to doubt, although the 
lack of administrative expense involved is in favor of these statutes, and 
they certainly allow speedy settlement of estates and free alienation of 
land. Their application to situations not involving the substitution of a 
different res, however, would indicate either that the jurisdiction placed 
but little value upon the interests of unborn remaindermen or a legislative 
opinion that representation will always exist in such cases.** By far the 


81 Me. Rev. Stat. (1930) c. 118, §§ 52, 53; Mass. Gen. Laws (1932) c. 240, § 8, 
held constitutional in Loring v. Hildreth, 170 Mass. 328, 49 N. E. 652 (1898). 

82 Mass, Gen. Laws (1932) c. 204, § 16; Micn. Comp. Laws (1929) § 15582; 
N. Y. Decepent Estate Law (1934) § 19; R. I. Gen. Laws (1923) § 5439. 

88 Statutes of California and Delaware, cited note 20, supra, of the District of 
Columbia and Maryland, cited note 23, supra, of New York and Ohio, cited note 29, 
supra, and Micxu. Comp. Laws (1929) § 14029. The device was held constitutional 
in Kingan Packing Ass’n v. Lloyd, 110 Md. 619, 73 Atl. 887 (1909). The fact that 
a statutory action is called a proceeding in rem may indicate an intention to employ 
this device. In Ladd v. Weiskopf, 62 Minn. 29, 64 N. W. 99 (1895), the court held 
that unborn persons were concluded under such a statute; but here representation 
by the common law existed, though the court did not mention this fact. Cf. Warren 
v. Pazolt, 203 Mass. 328, 89 N. E. 381 (1909). In Bearss v. Corbett, 158 N. E. 299 
(Ind. App. 1927), and Drake v. Fraser, 105 Neb. 162, 179 N. W. 393 (1920), how- 
ever, the court felt compelled to go into discussions of the common law in order to 
hold the.interests of unborn persons bound by the prior decree. 

84 In North Carolina a grantor may revoke by formal deed any interest in 
unborn children, but if any person has paid for the creation of such an interest, his 
consent must be obtained. N.C. Cope Ann. (Michie, 1931) § 996. In the statute 
for the sale of settled land, a guardian ad litem is required and the grantor’s consent 
is immaterial. N.C. Cope Ann. (Michie, Supp. 1933) § 1744. 

85 Minn. Stat. (Mason, Supp. 1934) § 8100(14) ; N. Y. Reat Prop. Law (1918) 
§ 391; Onto Cope Ann. (Throckmorton, 1934) § 8572-1; Pa. Stat. ANN. (Purdon, 
1930) tit. 12, § 1699. This has been held to require a judicial determination of the 
propriety of a will compromise. Jn re Marxhausen’s Estate, 247 Mich. 192, 225 
N. W. 632 (1929). Cf. Holmes v. Woods, 168 Pa. 530, 320 Atl. 54 (1895). 

86 The Maryland court, in Kingan Packing Ass’n v. Lloyd, 110 Md. 619, 626, 
73 Atl. 887, 890 (1909), said that the statute “ extended the doctrine of representa- 
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most common device is the guardian ad litem," whose appointment un- 
der some statutes is mandatory,** but quite often discretionary,*® with 
possible saving in expense when common-law representation exists.*° 
While the guardian ad litem theoretically presents the contentions of the 
unborn child as adequately as if he were alive, in practice the guardian’s 
fees may often provide an unearned financial plum to some friend of the 
court or of petitioning counsel, and at best do not result in hard-fought 
litigation. In Copeland v. Wheelwright“ a guardian allowed uncom- 
pensated extinction of the entire contingent interest. Connecticut has 
attempted to minimize the evils of guardians suggested by counsel by giv- 
ing the court power to direct the county attorney to defend whenever any 
party “ whose interest may be affected ” is not represented by counsel.*? 
The supplemental protection of an indemnity fund from which those 
holding damaged interests may be recompensed is usually adopted in the 
Torrens Acts,** but unfortunately the consequent expense may prevent 
its application in other situations. 

In order to allow speedy settlement of disputes and alienation of unde- 


tion to the class of cases therein mentioned by providing that the parties in being 
interested in the property to be sold should represent all unborn parties”, and was 
therefore constitutional. 

87 Irx. Rev. Stat. (Cahill, 1933) c. 22, §6; Mass. Gen. Laws (1932) c. 201, 
§ 34; and see the general statutes, cited note 19, supra; the partition statutes of 
Towa, Massachusetts, North Carolina, and Rhode Island, cited note 20, supra; the 
sale of settled land statutes of Maine, Massachusetts, Missouri, New Hampshire, 
New York, North Carolina, Pennsylvania, Rhode Island, and Virginia, cited note 23, 
supra; the statutes of Massachusetts, Michigan, Minnesota, New Jersey, and Rhode 
Island, cited note 26, supra, providing for the sale of trust property; the eminent 
domain statutes of Georgia and Massachusetts, cited note 28, supra; the Torrens 
Acts of Colorado, Hawaii, Illinois, Massachusetts, Minnesota, North Dakota, South 
Dakota, and Washington, cited note 29, supra; the statutes for quieting title, cited 
note 31, supra; and the statutes for compromise of will contests, cited note 32, supra. 
The device is also mandatory in Massachusetts in proceedings by a fiduciary to 
secure a final discharge. Mass. Gen. Laws (1932) c. 206, §§ 24, 30. Binding the 
interests of unborn persons in this manner has been held constitutional. Mennig v. 
Howard, 213 Iowa 936, 240 N. W. 473 (1932); Loring v. Hildreth, 170 Mass. 328, 
49 N. E. 652 (1898) ; Springs v. Scott, 132 N. C. 548, 44 S. E. 116 (1903) ; cf. Huns- 
worth’s Estate, 22 Pa. Dist. 543 (1913). But when no guardians were appointed 
under a mandatory statute the interests of unborn remaindermen were not bound. 
Neafsey v. Chincholo, 225 Mass. 12, 113 N. E. 651 (1916) (will compromise) ; Jor- 
dan v. Turnbull, 242 Mass. 317, 136 N. E. 182 (1922) (fiduciary’s final account). 

38 See the statutes cited note 23, supra. 

89 See the Torrens Acts of Hawaii, Illinois, and Massachusetts, cited note 
29, supra. 

40 The existence of a guardian ad litem statute has been held not to have abro- 
gated the doctrine of representation. Springs v. Scott, 132 N. C. 548, 44 S. E. 116 
ps ; % Copeland v. Wheelwright, 230 Mass. 131, 136-37, 119 N. E. 667, 

8 (1918). 

41 230 Mass. 131, 119 N. E. 667 (1918). For other examples, see Fisher v. Fisher, 
253 N. Y. 260, 170 N. E. 912 (1930) ; Ammons v. Ammons, 50 W. Va. 390, 40 S. E. 
490 (1901). But cf. DuPont v. Du Pont, 19 Del. Ch. 131, 164 Atl. 238 (1933). The 
unreality of representing a person as yet unborn and who may never come into 
being encourages laxity. Judicial dissatisfaction with the device has been expressed. 
See Dean v. Central Cotton Press Co., 64 Ga. 670, 674 (1880). 

42 Conn. GEN. STAT. (1930) § 5454. 

43 E.g., Mass. Gen. Laws (1932) c. 185, $$ 99 et seg.; N. Y. Reat Prop. Law 
(1916) § 427; id. (1931) § 426. 
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sired land, some method of binding persons yet unborn is plainly ad- 
visable. The inadequate treatment in many states, especially in those 
where the uncertain scope of some statutes may give rise to litigation, is 
doubtlessly unfortunate. A general statute such as is in force in Massa- 
chusetts seems the best way of dealing with the problem. If the appoint- 
ment of a guardian ad litem is made discretionary with the court, expense 
can be saved in any case where the interest is adequately represented. 


INADEQUACIES OF ENGLISH AND STATE SURVIVAL LEGISLATION.’ — 
A recent English act ? and most existing state statutes, dealing with the 
survival of causes of action upon the death of the injured party or the 
wrongdoer, invite criticism of both their limited scope and their fre- 
quently unfortunate draftsmanship. That considerable portions of the 
rule expressed in the maxim actio personalis moritur cum persona still 
exist is explicable only by the antipathy of legislatures and courts to 
change.* At common law the maxim has been applied to causes of 
action for torts,‘ and for breaches of contract where the substance of the 
injury was to the person.> But other causes of action in contract, 
whether for liquidated or unliquidated damages, survive both in favor 
of and against the personal representatives of decedents.* And the 
rigor of the rule that tort causes abate upon death has been mitigated 
by allowing survival where causes for injury to property can also be 
framed in contract, express or implied,’ or in quasi-contract.* Neither 


1 Survival refers to the continued life of a cause of action after the death of the 
person originally entitled or liable. To be distinguished is procedural revival of 
actions pending at death whose causes survive. See, e.g., Cat. Cope Civ. Proc. 
(Deering, 1933) § 385; Nev. Comp. Laws (Hillyer, 1930) § 8561. In eleven states 
somewhat broader statutes permit revival of pending actions although, as unliti- 
gated claims, the causes would not survive. See, e.g., Nes. Comp. Strat. (1929) 
§ 20-1402; Onto Gen. Cope ANN. (Throckmorton, 1934) § 11397. Also to be dis- 
tinguished are the so-called wrongful death statutes, which give an entirely new 
cause of action to the dependents of a decedent. See, e.g.,S. D. Comp. Laws (1929) 
§ 2929; Va. Cope (Michie, 1930) § 5786. 

2 Law Reform (Miscellaneous Provisions) Act, 1934, 24 & 25 Gro. V,c. 41, § 1. 

8 The maxim has been severely criticized by courts and commentators. See 
Franklin v. Low, 1 Johns. 396, 404 (N. Y. 1806); Harris v. Nashville Trust Co., 
128 Tenn. 573, 581, 162 S. W. 584, 586 (1913); PottocK, Torts (13th ed. 1929) 
62, 64; SALMOND, Torts (8th ed. 1934) § 20. 

4 Cravath v. Plympton, 13 Mass. 453 (1816); Hambly v. Trott, Cowp. 371 
(K. B. 1776); see Matter of Killough, 148 Misc. 73, 75, 265 N. Y. Supp. 301, 306 
(Sarr. Ct. 1933); ; 1 Wms. Saunders (6th ed. 1845) 216(a), n.1. 

5 Jenkins v. French, 58 N. H. 532 (1879) (implied contract of physician to treat 
with skill); Ulvig v. McKennan Hospital, 56 S. D. 509, 229 N. W. 383 (1930) 
(implied contract of hospital to treat with care); Warner v. Benham, 126 Wash. 
393, 218 Pac. 260 (1923) (contract to marry); Chamberlain v. Williamson, 2 
M. & S. 408 (K. B. 1814) (same). 

6 y Wirt1aMs; ExecuTors AND ADMINISTRATORS (12th ed. 1930) 489; 2 id. 
at 1125. 

7 Knights v. Quarles, 2 Brod. & B. 102 (C. P. 1820) ; Leggott v. Great Northern 
Ry., 1 Q. B. D. 599 (1876). 

8 Phillips v. Homfray, 24 Ch. D. 439 (1883) ; see Payne’s Appeal, 65 Conn. 397, 
407, 32 Atl. 948, 952 (1895). 
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the distinction between tort and contract nor that between injuries to 
personality and those to property has been consistently followed in 
determining survival. 

State survival legislation, while it defies nice classification, divides 
roughly into four groups.’ In the five states constituting the first group 
the only departure from the common law ’® is the survival of causes 
for injuries to tangible property.‘ The law of fifteen jurisdictions, 
going further, allows in substance survival of all causes except those for 
personal injuries.‘* Since here the plaintiff need not show injury to 
tangible property, causes of action for deceit survive.‘* The twenty-two 
jurisdictions in the third group, despite statutes which in terms permit 
in addition survival of causes for personal injuries,‘ do not achieve 


® For a state-by-state classification according to each interest invaded, see 
Evans, A Comparative Study of the Statutory Survival of Tort Claims for and 
against Executors and Administrators (1931) 29. Micn. L. Rev. 969; cf. Note 
(1932) 9 N. Y. U. L. Q. REv. 344, 348. 

10 In Georgia the common-law rule has not been modified hy statute. Alex- 
ander v. Dean, 157 Ga. 280, 121 S. E. 238 (1924). 

11 Ata. Cope Ann. (Michie, 1928) § 5710; Nev. Comp. Laws (Hillyer, 1930) 
$§ 9766, 9767; N. D. Comp. Laws ANN. (1913) § 8800 (survival only in favor of 
estate); S. D. Comp. Laws (1929) §§ 3303, 3304; TENN. Cope Ann. (Williams, 
1934) § 9323 (survival only of causes for injuries to realty in favor of estates). 

12 Ariz. Rev. Cope Ann. (Struckmeyer, 1928) 88 3725, 4003; Car. Civ. Cope 
(Deering, 1933) $$ 953, 954, CAL. Pros. Cope (Deering, 1933) 573, 574; 
Ann. Stat. (Mills, 1930) § 8047; Dex. Rev. Cope (1915) §$ 4154; D. C. Cope (1929) 
tit. 24, §31; Ipano Cope ANN. (1932) §§ 15-804, 805; IND. Strat. ANN. (Burns, 
1933) $§$ 2-402, 403 (causes for false imprisonment, malicious prosecution and seduc- 
tion survive) ; Minn. Stat. (Mason, 1927) § 9656; Mo. Stat. ANN. (Vernon, 1932) 
§§ 98, 99; N. M. Srat. Ann. (Courtright, 1929) § 105-1202; N. Y. Decepent 
Estate Law (1932) § 120; Ore. Cope ANN. (1930) §§ 5-701, 702; Wyo. Rev. Star. 
Ann. (Courtright, 1931) §§ 88-2502—-04, 89-402. The statutes of the following 
states, in terms no wider than those of the first group, have been so construed as 
to fall within this group: Uran Rev. Strat. ANN. (1933) §§ 102-11-6, 7; Warren v. 
Robinson, 21 Utah 429, 61 Pac. 28 (1900); W. Va. Cope Ann. (Michie, 1932) 
§ 4142; cf. Horton v. Tyree, 102 W. Va. 475, 135 S. E. 597 (1926). 

18 Evans v. Gibson, 220 Cal. 476, 31 P.(2d) 389 (1934); Mayer v. Ertheiler, 
144 App. Div. 158, 128 N. Y. Supp. 807 (1st Dept. 1911). Under statutes of the 
first group, causes in deceit do not survive. Cf. Grabow v. Bergeth, 59 N. D. 214, 
229 N. W. 282 (1930). 

14 Arx. Dic. Stat. (Crawford & Moses, 1921) §§ 1070, 1071; Fia. Comp. GEN. 
Laws ANN. (1927) § 4211; Inu. Rev. Stat. (Cahill, 1933) c. 3, §125; Kan. Rev. 
Strat. ANN. (1923) § 60-3201; Ky. Star. (Carroll, 1930) §10; Mer. Rev. Srar. 
(1930) c. ror, §8; Mp. Ann. Cope (Bagby, Supp. 1929) art. 93, § 106; Mass. Gen. 
Laws (1932) c. 228, §1; Mic. Comp. Laws (1929) § 14040; N. J. Comp. Srar. 
(1911) tit. Executors and Administrators, §§ 4, 5; N. C. Cope Ann. (Michie, 1931) 
§§ 159, 162; Onto Gen. Cope Ann. (Throckmorton, 1934) § 11235; OKLA. Srart. 
Ann. (Harlow, 1931) § 568; Pa. Stat. Ann. (Purdon, 1930) tit. 20, § 772 (con- 
strued to exclude survival of personal injury causes in favor of estate; see note 42, 
infra) ; R. I. Gen. Laws (1923) $ 4855; S. C. Cope (Michie, 1932) § 419; Tex. ANN. 
Crv. Stat. (Vernon, 1925) art. 5525 (defamation also survives) ; Vr. Pus. Laws 
(1934) §§ 2854-56; Va. Cope (Michie, 1930) §§ 5385, 5790 (personal injury causes 
survive only against estates); Wasu. Rev. Star. ANN. (Remington, 1932) §§ 1519, 
1520; Wis. Stat. (1933) § 331.01. The Nebraska statute, not in terms within this 
group, has been so construed. Nes. Comp. Stat. (1929) § 20-1401; In re Estate of 
Grainger, 121 Neb. 338, 237 N. W. 153 (1931) ; see note 43, infra. 

Surprisingly, since property damage is included, causes for deceit generally do 
not survive under this type of statute. Bailey v. Powell, 239 Mass. 110, 131 N. E. 
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complete survival because the term “injury to the person” or its 
equivalent is usually construed to comprehend physical injuries only.’ 
But six states, constituting the fourth group, include even causes for 
invasions of intangible interests in personality by providing for the 
survival of all causes.** A comparative paucity of litigation regarding 
survival in these jurisdictions indicates one advantage of a liberal policy. 

In England, until the Standing Committee on Law Revision *” began 
work on the Law Reform (Miscellaneous Provisions) Act of 1934, a 
series of legislative attacks starting in 1330 had effected only the sur- 
vival of causes for torts to property.‘* The provisions of the resulting 
Act furnish both a guidepost and a caveat for future survival legislation. 
Section 1(1) enacts that “. . . on the death of any person... all 
causes of action subsisting against or vested in him shall survive against, 
or, as the case may be, for the benefit of, his estate.” Specifically ex- 
cepted from this admirably broad provision are causes for defamation, 
seduction, and offenses against the marital relationship apparently cor- 
responding with alienation of affections and criminal conversation. 
These causes generally do not survive in the United States.’® Section 


193 (1921); Cline v. Southern Ry., 113 S. C. 440, 102 S. E. 641 (1920); cf. 
Vance v. Maytag Sales Corp., 159 Va. 373, 165 S. E. 393 (1932). Contra: Bullowa 
v. Gladding, 40 R. I. 147, 100 Atl. 249 (1917). However, the survival of causes 
for deceit is expressly provided for in the statutes of Illinois, Kansas, Michigan, 
Ohio, Oklahoma and Nebraska, supra. 

15 Billingsley v. St. Louis, I. M. & S. Ry., .* Ark. 617, 107 S. W. 173 (1907); 
Gross’ Adm’r v. Ledford, 190 Ky. 526, 228 S. W. 24 (1921); Hey v. Prime, 197 
Mass. 474, 84 N. E. 141 (1908). 

16 Conn. GEN. STAT. (1930) § 6030; Iowa Cope (1931) § 10957; La. Civ. Cope 
Ann. (Dart, 1932) art. 2315, La. Cope Prac. (Dart, 1932) art. 25; Miss. Cope ANN. 
(1930) §§ 1712, 1713; Mont. Rev. Cope Ann. (Choate, 1921) § 9086; N. H. Pus. 
Laws (1925) c. 302, §§9-15. Connecticut and New Hampshire except penal 
causes. Cf. Schreiber v. Sharpless, 110 U. S. 76 (1884) (common law rule). 

17 Formed Jan. 10, 1934, by Lord Chancellor Sankey, “to consider how far, 
having regard to the Statute Law and to judicial decisions, such legal maxims and 
doctrines as the Lord Chancellor may from time to time refer to them require 
revision in modern conditions.” See (1934) 77 L. J. 36, 37; (1934) 177 L. T. 19, 30. 

18 4 Epw. III, c. 7 (1330); 31 Epow. III, Srar. 1, c. 11 (1357); Civil Procedure 
Act, 1833, 3 & 4 WM. IV, c. 42, § 2; Administration of Estates Act, 1925, 15 Gro. V, 
c. 23, § 26(1), (2), (5), (6). For a concise summary of the English law down to 
1934, see Interim Report of the Law Revision Committee (1934) 77 L. J. 246. 

19 Defamation: Cummings v. Bird, 115 Mass. 346 (1874); Alpaugh v. Conk- 
ling, 88 N. J. L. 64, 95 Atl. 618 (Sup. Ct. 1915). The survival statutes of the 
following jurisdictions expressly so provide: Arkansas, Colorado, Delaware, Dis- 
trict of Columbia, Florida, Illinois, Kentucky, Maryland, Missouri, New York, 
North Carolina, Pennsylvania. See notes 12, 14, supra. Contra: Nutting v. Good- 
ridge, 46 Me. 82 (1858). The Texas statute expressly provides that defamation 
shall survive. See note 14, supra. 

Seduction: Bowman v. Hart, 161 Tenn. 402, 33 S. W.(2d) 58 (1930); Davis v. 
Carpenter, 72 Vt. 259, 47 Atl. 778 (1900). New York expressly so provides by 
statute. See note 12, supra. Contra: Shafer v. Grimes, 23 Iowa 550 (1868) ; 
Noice v. Brown, 39 N. J. L. 569 (Sup. Ct. 1877). Indiana expressly so provides by 
statute. See note 12, supra. 

Alienation of affections: Hollett v. Wilmington Trust Co., 172 Atl. 763 (Del. 
Super. Ct. 1934) ; Howard v. Lunaburg, 192 Wis. 507, 213 N. W. 301 (1927). 

Criminal conversation: Dixon v. Amerman, 181 Mass. 430, 63 N. E. 1057 (1902) ; 
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1(2) (a) provides that an injured person’s representative may recover 
no exemplary damages, but places no corresponding restriction upon 
such damages against the wrongdoer’s estate. The result of this pro- 
vision seems doubly unhappy. Since exemplary damages are punitive 
in nature, they should properly be imposed only against a living wrong- 
doer, irrespective of whether the injured party is dead. American 
decisions which deny exemplary damages against a wrongdoer’s estate,”° 
or allow them where the injured party alone is dead,” thus seem prefer- 
able. Section 1(2) (b) limits the damages in actions for breach of 
promise of marriage recoverable by the injured person’s representative 
to those suffered by the estate. In most of the states which have passed 
upon the question, such causes have been held to abate upon the death 
of either party.??. Section 1(3) copies from earlier statutes ** the pro- 
visions that causes in tort, unless in litigation at the death of the 
wrongdoer, must have arisen not earlier than six months before his 
death, and that suit must be brought against his representative not 
later than six months after appointment. Such a curtailment of the 
normal period of limitation for torts seems unjustified, since under it an 
injured person who fails to discover the injury or delays suit for more 
than six months but is still within the normal limitation period will find 
his cause defeated by the wrongdoer’s death. There is no corresponding 
provision in the survival statute of any state. Only four survival 
statutes specifically limit the time for beginning suit after the wrong- 
doer’s death, but elsewhere the ordinary statute of non-claim would 


probably apply.2° Under Section 1(4) the death of the wrongdoer 
before or at the time of injury does not prevent an action against his 
estate.2° At common law no redress was given where injury occurred 
after the death of the wrongdoer.” Since technically no cause ever 
arose, recovery for posthumous wrongs seems outside the letter of even 


Sunanday v. McKently, 244 Pa. 533, 90 Atl. 799 (1914). Kentucky and New York 
expressly so provide by statute. See notes 12, 14, supra. | 

20 Evans v. Gibson, 220 Cal. 476, 31 P.(2d) 389 (1934); Rippey v. Miller, 
11 Ired. 247 (N. C. 1850). Statutes in some states so provide. See, e.g., Mr. Rev. 
Stat. (1930) c. 101, § 11; R. I. Gen. Laws (1923) §$ 4857. 

21 Bradley v. Andrews, 51 Vt. 525 (1879) (apparently only decision). But see 
Union Mill Co. v. Prenzler, 100 Iowa 540, 546, 69 N. W. 876, 877 (1897) ; cf. Miss. 
Cope ANN. (1930) § 1713; R. I. Gen. Laws (1923) § 4857. 

22 Hovey v. Page, 55 Me. 142 (1867) ; Wade v. Kalbfleisch, 58 N. Y. 282 (1874); 
and see cases cited in note 5, supra. Contra: Allen v. Baker, 86 N.C..91 (1882). 

28 Civil Procedure Act, 1833, 3 & 4 Wm. IV, c. 42, §2; Administration of 
Estates Act, 1925, 15 Geo. V, c. 23, § 26(2), (5). 

24 Maryland, Mississippi, New Hampshire and Pennsylvania. See notes 14, 16, 
supra. - 

25 Hackensack Trust Co. v. Van Den Berg, 92 N. J. L. 412, 105 Atl. 719 (1918). 

26 Apparently the six months’ limitation between the taking out of representa- 
tion and the commencement of suit provided by §1(3) also limits the effect of 
this Subsection. Such a limitation on liability for posthumous wrongs is probably 
justified by the interest in prompt settlement of estates. 

27 Methodist Episcopal Church of Dayton v. Rench’s Adm’r, 7 Ohio St. 369 
(1857) ; Beavers’ Adm’x v. Putnam’s Curator, 110 Va. 713, 67 S. E. 353 (1910). 
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the broadest survival statutes, applying to “all causes of action ”.”* 
Several wrongful death acts do permit an action where the wrongdoer 
predeceased the plaintiff’s decedent.” Section 1(5) provides that sur- 
vival of causes under the Act is in addition to all rights given by wrong- 
ful death acts.*° While the majority of states having both types of 
statute allow recovery both for damages suffered by the decedent dur- 
ing life and for those accruing to his estate by reason of his death,** in 
at least five the wrongful death remedy is exclusive.** This Subsection 
provides in addition that wrongful death causes survive the death of 
the wrongdoer. Some state courts have held accordingly,** although 
others, unduly conservative, have argued that survival statutes which 
include injuries to property interests but not those to personality do 
not apply to causes for wrongful death.** Finally, under Section 1(6) 
all surviving causes, although they may be tort claims for unliqui- 
dated damages, are provable against insolvent decedents’ estates as 
debts. No state survival statute contains a similar provision. The only 
case found allowing proof of a tort claim against an insolvent estate 
arose under a statute relating to proof of “ demands ”,** but it is doubt- 
ful whether this desirable result could be reached under a similar statute 
referring to “ debts ”.°¢ 

Legislative conservatism and the exigencies of practical politics may 
account for the limited scope of many survival statutes.*7 Since the 
medieval notion that tort actions are punitive ** has long been aban- 
doned, the wrongdoer’s death should not end liability, and his distribu- 
tees should be made to satisfy claims against him. And since, con- 
versely, compensation is the purpose of modern tort recovery,*® it should 

28 E.g., Iowa Cope (1931) § 10957. 

29 See, e.g., S. D. Comp. Laws (1929) § 2929; Va. Cope (Michie, 1930) § 5786. 

80 Section:1(2) (c), the only section not mentioned in the text, carries out the 
distinction between survival and wrongful death acts by providing against the 
recovery under this Act of damages for death itself. 

81 May Coal Co. v. Robinette, 120 Ohio St. 110, 165 N. E. 576 (1929) ; Koehler 
v. Waukesha Milk Co., 190 Wis. 52, 208 N. W. gor (1926); see Legis. (1931) 44 
Harv. L. REv. 980. 

82 E.g., Holton v. Daly, 106 Ill. 131 (1882); Slavin v. Hellenic Baking Co., 
50 R. I. 217, 146 Atl. 488 (1929) ; see Legis. (1931) 44 Harv. L. Rev. 980. 

83 Devine v. Healy, 241 I. 34, 89 N. E. 251 (1909); Putnam v. Savage, 
244 Mass. 83, 138 N. E. 808 (1923). See Evans, Survival of the Action for Death 
by Wrongful Act (1933) 1 Cut. L. Rev. 102; Winfield, Death as Affecting Liability 
in Tort (1929) 29 Cot. L. REv. 239. 

384 Demczuk v. Jenifer, 138 Md. 488, 114 Atl. 471 (1921); Russell v. Sunbury, 
37 Ohio St. 372 (1881). 

5 N. H. Pus. Laws (1925) c. 303, §12; Simpson v. Gafney, 66 N. H. 261, 
20 Ad. 931 (1890). 

86 FE. g., Mass. Gen. Laws (1932) c. 198, § 2. 

87 See remarks of the Solicitor-General, Sir Donald Somervell, discussing the 
Law Reform (Miscellaneous Provisions) Bill before the Commons: “. . . the 
object of the Bill as far as possible is to keep away from controversial areas, "and 
to get through with expedition changes which will command the general assent of 
laymen and of lawyers”. 290 H. C. Des. 2114 (1934). 

88 See Hambly v. Trott, Cowp. 371, 375 (K. B. 1776). 

4 89 PottocK, Torts (13th ed. 1929) 64; 1 SepGwick, Damaces (goth ed. 1912) 

29, 30. 4 
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accrue not only to a living person but also to his estate. On this analysis, 
the coincidence of the deaths of both parties is immaterial. The wisdom 
of excepting from survival such causes as defamation, seduction, and 
breach of promise of marriage seems questionable. As civil actions, 
they are not primarily punitive; moreover, while the interest invaded 
may not be a pecuniary one, compensation necessarily takes the form 
of money damages. Other objections go more to the very existence of 
the causes themselves, and would be better met by legislative abroga- 
tion *° of the right of action than by denial of survival. The only valid 
claim for exception from survival is that of penal causes, which, since 
the reasons for punishment do not exist after the wrongdoer’s death, 
should not survive against his estate. 

Fragmentary amendments,*! often narrowly construed by the courts,*” 
all too frequently go no further than to rectify minor defects. And 
decisions which have allowed survival of certain causes by what amounts 
to judicial legislation ** create uncertainty as to the status of other 
causes not within the survival statutes. The unsatisfactory nature of 
existing reforms renders doubly desirable the enactment of survival 
legislation broad enough to relegate the maxim once and for all to the 
museum of legal antiquities. 


RECENT CASES 


ABATEMENT AND REVIVAL — SURVIVAL OF ACTIONS — OBTAINING PROCEEDS 
oF Lire INSURANCE PoLicy BY FRAUDULENTLY INDUCING BIGAMOUS MaR- 
RIAGE. — The plaintiff, as executor, sued the defendant “ widow” alleging 
that she fraudulently represented to the deceased that she was legally com- 
petent to marry him, and thereby induced him to make payable to her a life 
insurance policy, the proceeds of which she procured on his death. It was 
provided by statute that “ For wrongs done to the property, rights or inter- 


40 Recent Indiana and New York statutes prohibit civil suits for alienation of 
affections, criminal conversation, seduction, and breach .of promise of marriage. 
See Ind. H. B. 138 (approved March 13, 1935) ; N. Y. Times, March 30, 1935, at 3. 

41 E.g., Md. Laws 1929, c. 570, § 2, Mp. Ann. Cope (Bagby, Supp. 1929) art. 
93, § 106 (survival of personal injury causes against estates) ; Va. Acts 1928, c. 446, 
Va. Cove (Michie, 1930) § 5790 (same, where injury did not result in death). 

42 The words “the abatement and survival of actions”, in Pa. Laws 1917, 
P. L. 447, § 35(b), Pa. Stat. ANN. (Purdon, 1930) tit. 20, § 772, were construed to 
apply only to “pending actions”, thus denying survival of a cause for personal 
injury in favor of an estate where no action was pending at death. Strain v. Kern, 
277 Pa. 209, 120 Atl. 818 (1923). 

43 Although the survival statute did not so provide, the Nebraska Supreme Court 
held that because a personal injury action did not abate by the plaintiff’s death 
under the revival statute, equal protection of the laws would be denied if similar 
causes not in litigation did not survive the wrongdoer’s death. In re Estate of 
Grainger, 121 Neb. 338, 237 N. W. 153 (1931) (alternative ground), (1932) 10 Tex. 
L. Rev. 247. A provision in the Florida constitution guaranteeing a remedy by due 
course of law to every injured person was held to permit the survival of all tort 
claims after the wrongdoer’s death. Waller v. First Sav. & Trust Co., 103 Fla. 1025, 
138 So. 780 (1931), (1932) 45 Harv. L. Rev. 1108. 
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ests of another,” an action might be brought by the executor of the person 

injured, but that this right did not extend to any “. . . actionable injury to 
_ the person either of the plaintiff or of another.” N. Y. DecepEnT EsTATE 
Law (1932) § 120; N. Y. Gen. Construction Law (1921) § 37-a. The de- 
fendant moved to dismiss the complaint on the ground that it failed to state 
a cause of action. Held, that the cause of action survived as one for injury 
to property. Motion denied. Smyder v. Schneider, 154 Misc. 26, 276 N. Y. 
Supp. 445 (Sup. Ct. 1935). 

Former cases have held that a cause of action arising from the fraud in- 
ducing a putative marriage does not survive the death of the guilty party, 
reasoning that the tort primarily affects the person and only indirectly im- 
pairs property rights. Payne’s Appeal, 65 Conn. 397, 32 Atl. 948 (1895) 
(claim for clothes and lodging furnished); Price v. Price, 75 N. Y. 244 
(1878) (general damages). But see Higgins v. Breen, 9 Mo. 493, 497 (1845) 
(suit for value of services); cf. Seamans v. Brown, 109 Kan. 448, 199 Pac. 
473 (1921). That the decedent was the injured party in the instant case 
should not be material, since the New York act, like most survival statutes, 
does not differentiate between the two situations. N. Y. DECEDENT ESTATE 
Law, § 120. The court, however, distinguished the Price case on the ground 
that it was a suit for general damages, and no injury to specific property 
rights was involved. This is closely analogous to the rule that a cause of ac- 
tion for breach of promise of marriage abates on death unless there is special 
damage. Hovey v. Page, 55 Me. 142\,61867); Chamberlain v. Williamson, 
2M. &S. 408 (K. B. 1814). It is trig”that no case has yet arisen in which 
the requisite special damage appeared, and recent English decisions have cast 
doubt upon the existence of the exception. Quirk v. Thomas, [1916] 1 K. B. 
516; Riley v. Brown, 98 L. J. K. B. (N.s.) 739 (1929). But since judicial 
aversion to breach of promise suits does not extend to the situation in the 
present case, the result reached is clearly sound: an action to recover pecu- 
niary loss, even though resulting from an effect produced upon the mind of 
the deceased, would seem essentially an action to redress a wrong to property. 
Cf. Blair v. Guarantee Title Co., 103 Cal. App. 260, 284 Pac. 719 (1930); 
Dowlin v. Boyd, 291 S. W. 1095 (Tex. Comm. App. 1927); Twycross v. 
Grant, 4 C. P. D. 40 (1878). But the apparent formulation of the action as 
one in deceit makes it doubtful whether the plaintiff should recover the face 
value of the policy, since the actual loss of the decedent was only the amount 
of the premiums. Nevertheless, it is clearly possible to regard the situation 
as one of unjust enrichment giving rise to a constructive trust on the part of 
the defendant to pay over the avails of the policy. Cf. Shaler v. Trowbridge, 
28 N. J. Eq. 595 (1877). But cf. American Nat. Bank of Okmulgee v. King, 
158 Okla. 278, 13 P.(2d) 164 (1932). The principles involved appear the 
same as those in a case which gave relief on a bill in equity against the 
“ wife’s ” estate for recovery of money contributed to the common fund by 
the plaintiff's intestate. Batty v. Greene, 206 Mass. 561, 92 N. E. 715 (1910). 
And the defendant should not be allowed to profit through her own fraud. 


AGENCY — AGENT’s LiABILITY TO PRrINcIPAL— RIGHT OF FORMER EM- 
PLOYEE TO CONCLUDE PARTIALLY COMPLETED NEGOTIATIONS. — The plaintiffs, 
real estate brokers, employed the defendant, agreeing to give him 50 per cent 
of all commissions earned through negotiations conducted by him. Subse- 
quently the plaintiffs were employed to negotiate the sale of a lease. The 
agency was non-exclusive, and only the broker completing the transaction was 
to be entitled to a commission. The defendant found a prospective buyer, and 
conducted negotiations on behalf of the plaintiffs for about a month, during 
which time an offer was made to and rejected by the seller. Due to a dispute 
over an unconnected matter, the contract of employment between the plain- 
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tiffs and the defendant was terminated by mutual consent. Thereafter the 
defendant informed both parties to the negotiations of the change in his 
status, and received authority to act for himself. Within a month he brought 
the negotiations to a successful conclusion, meanwhile concealing his activities 
from the plaintiffs, who made no further efforts in the matter. The plaintiffs 
sued for half of the commission. The trial court found that the negotiations 
conducted by the defendant before and after the termination of his connec- 
tion with the plaintiffs constituted “ one continuous transaction”. From a 
judgment for the plaintiffs, the defendant appealed. Held, that since the 
fiduciary duty terminated with the employment and the possibility of success- 
ful consummation of the deal was not an asset of the plaintiffs, they were not 
entitled to share in the commission. Judgment reversed, two justices dis- 
senting. Byrne v. Barrett, 276 N. Y. Supp. 1 (App. Div. 1st Dept. 1934). 

Whether proximity to success in a project may extend fiduciary duty in 
regard to that project beyond the bona fide termination of the contractual 
relationship is doubtful. If joint adventurers undertake the exploitation of a 
lease, one of them may not, during the venture, act for himself alone in secur- 
ing a renewal. Meinhard v. Salmon, 249 N. Y. 458, 164 N. E. 545 (1928), 
Note (1929) 38 YALE L. J. 782; cf. Brady v. Powers, 112 App. Div. 845, 98 
N. Y. Supp. 237 (1st Dept. 1906). But an employee’s obligation to act only 
for the benefit of his employer usually terminates with the employment. 
Robertson v. Chapman, 152 U. S. 67 894); Havana City Ry. v. Ceballos, 
139 Fed. 538 (C. C. A. 2d, 1905); STATEMENT, AGENCY (1933) § 393, 
comment e. However, the former employee may not use nor disclose trade 
secrets which he acquired by reason of his employment. Yovatt v. Winyard, 
1 J. & W. 394 (Ch. 1820). Similarly, use of confidential material, such as a 
list of customers, acquired by reason of the employment, is not allowed. 
Stevens & Co. v. Stiles, 29 R. I. 399, 71 Atl. 802 (1909); Robb v. Green, 
[1895] 2 Q. B. 315; see RESTATEMENT, AGENCY § 396; Note (1923) 23 A. L.R. 
423. But cf. Reuter’s Telegram Co. v. Byron, 43 L. J. (N.S.) 661 (Ch. 1874). 
When no written material is used, some courts refuse to enjoin the soliciting of 
the former employer’s customers, apparently fearing that to do so will unduly 
hamper the employee in earning a livelihood. Peerless Pattern Co. v. Pictorial 
Review Co., 147 App. Div. 715, 132 N. Y. Supp. 37 (1st Dept. 1911); Louis v. 
Smellie, 73 L. T. (N.S.) 226 (Ct. App. 1895). Contra: Golden State Milk 
Products Co. v. Brown, 217 Cal. 570, 20 P.(2d) 657 (1933); John Davis & 
Co. v. Miller, 104 Wash. 444, 177 Pac. 323 (1918). This objection is ap- 
plicable rather to a long-continued course of dealings after termination than 
to the single transaction involved in the instant case. The theory of the court 
is that bona fide termination of the employer-employee relationship ends all 
fiduciary duty. The former employee would be liable only if he converted an 
asset. Cf. Stearns v. Blevins, 262 Mass. 577, 160 N. E. 417 (1928); Stem v. 
Warren, 227 N. Y. 538, 125 N. E. 811 (1920). But cf. Visigraph Typewriter 
Mfg. Co. v. Spiro Mfg. Co., 122 Misc. 852, 204 N. Y. Supp. 813 (Sup. Ct. 
1923). But if success is imminent it would seem that fiduciary duty should 
continue, since otherwise the profits of the employee would be based in large 
measure on the product of the former relationship. Trice v. Comstock, 121 
Fed. 620 (C. C. A. 8th, 1903); cf. Eoff v. Irvine, 108 Mo. 378, 18 S. W. 907 
(1892). In the instant case, since negotiations had so far advanced that the 
parties were in substantial accord except as to the amount of free rent, 
and since the agreement was completed within a month “in one continuous 
transaction”, it would seem that the former employee’s knowledge of the 
situation and his relations with the prospect before termination constituted the 
major factor in the conclusion of the deal. 
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AcENCY — AcENT’s LiABILITY TO THIRD PERSON — BREACH OF WARRANTY 
IN RESCISSION OF CONTRACT BY INFANT PRINCIPAL. — The plaintiff, an 
infant, bought stock through her agent. Later, tendering back the stock and 
dividends, the plaintiff sued the vendor to rescind the contract. The defend- 
ant served on the plaintiff’s agent a supplemental summons and complaint in 
which he alleged that the agent had not disclosed the infancy of the plaintiff; 
and that, if the plaintiff should recover from the defendant, the latter was 
entitled to recover from the agent for breach of an “ implied warranty that he 
was authorized to enter into binding contracts for the plaintiff”. From an 
order dismissing the supplemental pleading, the defendant appealed. Held, 
that the supplemental complaint stated insufficient facts, as it failed to allege 
that the agent had reason to know of the plaintiff’s infancy and of the defend- 
ant’s lack of knowledge thereof. Order affirmed with leave to amend, one jus- 
tice dissenting. Goldfinger v. Doherty, 276 N. Y. Supp. 289 (Sup. Ct. 1934). 

The majority opinion, in the absence of precedent, relied upon the Restate- 
ment of Agency. RESTATEMENT, AGENCY (1933) § 332; cf. Patterson v. 
Lippincott, 47 N. J. L. 457, 1 Atl. 506 (1885); Edings v. Brown, 1 Rich. L. 
255 (S.C. 1845). But the dissenting judge was of the opinion that this section 
of the Restatement applied to executory contracts only, and interpreted the 
majority opinion as giving the infant a capricious power to determine whether 
the vendor could recover from the agent depending on whether the infant dis- 
affirmed the agency or the contract. tclistinction depends upon the relation 
back of a disaffirmance of authorifj remove it ab initio and thereby 
make the agent liable for breack lied warranty of authority. No 
longer is there doubt in most s that the agent who exceeds his 
authority is liable in contract for the breach of an implied warranty. Collen v. 
Wright, 8 E. & B. 647 (Ex. Ch. 1857); see MecHEM, AcENcy (2d ed. 1914) 
8 1359 et seqg.; cf. Mendelsohn v. Holton, 253 Mass. 362, 149 N. E. 38 

1925), (1926) 35 YALE L. J. 625. But the agent has not ordinarily been held 
a guarantor of the capacity of the principal. See Hall v. Lauderdale, 46 N. Y. 
70, 75 (1871); Mecnem, Acency § 1388; RESTATEMENT, AGENCY § 328. 
However, where the incapacity is complete and there was not even a voidable 
authority, as where the principal has become insane, the agent has been held 
liable. Yonge v. Toynbee, [1910] 1 K. B. 215, (1910) 23 Harv. L. Rev. 478. 
Conversely, a duly-constituted agent who makes a contract ultra vires a do- 
mestic corporation is not liable on an implied warranty of authority. Thilmany 
v. Iowa Paper Bag Co., 108 Iowa 357, 79 N. W. 261 (1899); Abeles v. Cochran, 
22 Kan. 405 (1879); see Note (1913) 26 Harv. L. Rev. 542; Walford, War- 
ranty of Authority and Non-competent Principals (1930) 74 Sov. J. 558. 
Contra: Small v. Elliott, 12 S. D. 570, 82 N. W. 92 (1900). These decisions 
are in part based on the oft-repeated phrase that persons are presumed to 
know the law. But where an agent contracts for an inchoate corporation, not 
yet fully existent, he is held liable as having not even an incomplete authority. 
Seeberger v. McCormick, 178 Ill. 404, 53 N. E. 340 (1899); Trust Co. v. 
Floyd, 47 Ohio St. 525, 26 N. E. 110 (1890); cf. Raff v. Isman, 235 Pa. 347, 
84 Atl. 352 (1912). The instant decision depends upon whether an agent, 
who apparently knows nothing of the age of his principal, represents any more 
than that the latter has consented to the making. of a contract for him. 
Whether that consent be withdrawn by a disaffirmance of the contract or of 
the authority should have little effect upon the agent’s liability to the third 
person. The alternative liability of the parties to the infant is justified for 
the protection of the minor. Casey v. Kastel, 237 N. Y. 305, 142 N. E. 671 
(1924) (agent liable to infant). No such policy would be served by making 
the agent liable to reimburse the third person. 
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BANKRUPTCY — PROVABLE CLAIMS — PROFITS FROM PATENT INFRINGE- 
MENT. — The claimants filed: proofs of unadjudicated claims against the 
bankrupt for profits allegedly made through the bankrupt’s infringement of 
patents. The Bankruptcy Act provided that debts founded “ upon a contract 
express or implied ” were provable. 30 STAT. 562 (1898), 11 U.S. C. A. § 103 
(1934). From orders of the referee expunging the claims on the ground that 
they were not provable, the claimants appealed. Held, that since infringement 
of patent sounds only in tort, the claims were not provable. Orders affirmed. 
In re Paramount Publix Corp., 8 F. Supp. 644 (S. D. N. Y. 1934). 

Of the two previous cases adjudicating the instant question, the more 
recent held the claim provable. Schiff v. Hammond Clock Co., 69 F.(2d) 742 
(C. C. A. 7th, 1934), rev’d on other grounds, 55 Sup. Ct. 146 (1934). Contra: 
In re Boston & Fairhaven Iron Works, 23 Fed. 880 (C. C. D. Mass, 1885). 
When unjust enrichment results from a tort, quasi-contract is an available 
remedy, and the claim is provable in bankruptcy as one founded on an implied 
contract. Crawford v. Burke, 195 U. S. 176 (1904) (conversion of stock) ; 
Clarke v. Rogers, 228 U. S. 534 (1913) (conversion of trust funds); see 2 
REMINGTON, BANKRUPTCY (3d ed. 1923) § 767. It has been held that a de- 
cree for the profits realized through a patent infringement operates, as a suit 
in contract, to waive the tort. Steam Stone Cutter Co. v. Sheldons, 15 Fed. 
608 (C. C. D. Vt. 1883); cf. Watson v. Holliday, 20 Ch. D. 780 (1882) (claim 
for profits provable in bankruptcy). However, no precedent exists for allow- 
ing the patentee to sue for the profits in quasi-contract, although by statute he 
may recover them in equity on a decree for an injunction. 42 STAT. 392 
(1922), 35 U.S.C. A. § 70 (1927). If the infringer be regarded as construc- 
tive trustee of the profits, it would seem that he should be iiable in quasi- 
contract to that extent. See 3 RoBrnson, Patents (1890) 408n.; cf. KEENER, 
Quasi-Contracts (1893) 165. And the assumption has been made that 
the tortfeasor stands in this relationship to the patentee. Schiff v. Hammond 
Clock Co., supra; see Wales v. Waterbury Mfg. Co., 101 Fed. 126, 128 
(C/G: A: 2d, 1900) ; Van Kannel Revolving Door Co. v. Uhrich, 297 Fed. 363, 
366 (C. C. ‘A. 8th, 1924). The error of the conclusion is apparent, sinc 
equity gives no remedy to the patentee unless jurisdiction attaches on _ 
_ other ground of equitable relief. Root v. Railway Co., 105 U.S. 189 (1881). 
Moreover, it would seem that the statutory remedies for the protection of 
patent rights are exclusive. Dudley v. Mayhew, 3 N. Y. 9 (1849); cf. Globe 
Newspaper Co. v. Walker, 210 U. S. 356 (1908); (1919) 33 Harv. L. Rev. 
117. But see 1 Rosrinson, op. cit. supra, § 10. The result of the present de- 
cision, while analytically sound under the Bankruptcy Act, creates an arbi- 
trary distinction based on remedy rather than on the substantive nature of the 
claim. Since patent infringement, unlike ordinary torts, benefits the bank- 
rupt’s general creditors to the amount of the profits, the patentee should be 


allowed to share with them in the distribution of the estate. And a statutory 


provision allowing proof of all claims founded on unjust enrichment would 
seem preferable to the present regulations basing — on the fiction of 
an implied contract. 


AND Notes — NEGOTIABILITY BY PLEADING— DISCHARGE OF IN- 
STRUMENT BY SURRENDER ON PART PAYMENT OF A DISPUTED CLAIM. — In 
1874, the plaintiff’s parents deposited with the defendant bank’s predecessor 
$3000 for which they received an instrument called “ Trust of Accumulation ”, 
stating that the bank would accumulate the principal by allowing 5 per cent 
compound interest thereon, the whole accumulation to be payable to the said 
“Trustees . . . or executors, .. . or assigns on demand”. In 1922 the 
defendant wrote the plaintiff that it would thenceforth pay only 3 per cent 
interest but offered alternatively to pay the entire sum then due or litigate 
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their respective rights. The plaintiff made no reply and in 1926 asked for 
pa t, “if it is a negotiable instrument or demand note”. On receiving 
from the defendant the accumulation with only 3 per cent interest from 1922 
the plaintiff surrendered the certificate with the endorsement: “I do not admit 
that this constitutes payment in full... .” On suit for the additional 2 per 
cent interest the plaintiff characterized the instrument as a “ promissory 
note”. The trial court’s judgment for the defendant was reversed, and a 
further appeal was taken. Held, that, as the instrument could be regarded 
as negotiable and as the parties had treated it as such, it was discharged by 
surrender. Judgment reversed. Gerard v. Bank of New York and Trust Co., 
265 N. Y. 336, 193 N. E. 165 (1934). 

The court’s treatment of the note as negotiable on the basis of the plaintiff’s 
pleadings and testimony is doubtful if no more reference was made to it than 
as a promissory note. Such treatment is inconsistent with the general rule 
that the legal conclusions of the pleader are not binding. Connecticut Mutual 
Life Ins. Co. v. Allen, 235 Mass. 187, 126 N. E. 367 (1920); Comstock Bros. 
v. North, 88 Miss. 754, 41 So. 374 (1906); cf. Jordan v. Cooley, 199 Iowa 
777, 202 N. W. 560 (1925); Sparman v. Keim, 83 N. Y. 245 (1880). By 
a parity of reasoning, the court might have found the instrument to have evi- 
denced a trust, since, as appeared from the opinion of the lower court, the 
defendant so regarded it in its correspondence with the plaintiff. See Gerard 
v. Bank of New York and Trust Co., 240 App. Div. 531, 533, 270 N. Y. Supp. 
835, 837 (1st Dept. 1934). On the other hand, instruments made payable 
to the obligee “or assigns” have, in a few decisions, been held negotiable, 
although they were municipal or other bonds which by custom or the un- 
doubted intent of the parties were otherwise considered negotiable. Porter v. 
City of Janesville, 3 Fed. 617 (C. C. W. D. Wis. 1880); Murphy v. Arkansas 
& L. Land & Improvement Co., 97 Fed. 723 (C. C. W. D. Ark. 1899); 
Brainerd v. New York & H. R. R., 25 N. Y. 496 (1862). Contra: Cronin v. 
Patrick County, 89 Fed. 79 (C. C. W. D. Va. 1882). There is, however, a dis- 
tinct line of opinion which regards words of order or a clear manifestation 
of intent to have the instrument negotiable as of the essence of commercial 
paper. Aufderheide v. Moeller, 221 Mo. App. 442, 281 S. W. 965 (1926); see 
Chafee, Acceleration Provisions in Time Paper (1919) 32 Harv. L. REv. 747, 
750. But cf. Forrest v. Safety Banking and Trust Co., 174 Fed. 345 (C. C. 
E. D. Pa. 1909). But even if the instrument be regarded as negotiable, it 
could well be argued that the defendant did not acquire it “in his own right ” 
so that the surrender effected a discharge under § 119(5) of the Negotiable 
Instruments Law, although lower New York authority would indicate the con- 
trary. N. Y. NEcoriaBLe InstruMENTS Law (1909) § 200{5); Schwartzman 
v. Post, 84 N. Y. Supp. 922 (Sup. Ct. 1903), aff’d, 94 App. Div. 474, 87 N. Y. 
Supp. 872 (1st Dept. 1904). Accord: Ellsworth v. Fogg, 35 Vt. 355 (1862). 
Contra: Croan v. Myers, 52 Ind. App. 143, 100 N. E. 380 (1913) (common 
law); Lewis v. Davisson’s Ex’r, 29 Gratt. 216 (Va. 1877) (same). Another 
ground on which to rest the decision would seem to be that of the concurring 
judge that a bank may at any time terminate a deposit. See Jaselli v. Riggs 
Nat. Bank, 36 App. D. C. 159, 168-69 (1911); Boyden v. Bank of Cape Fear, 
65 N. C. 13, 16 (1871); MaceEe, BANKs AND BANKING (3d ed. 1921) 271. 
This would be particularly true where a demand certificate of deposit is re- 
garded as due at issue. Cf. Stover v. Hamilton, 21 Gratt. 273 (Va. 1871); 
DanrcEL, NEGOTIABLE INSTRUMENTS (6th ed. 1914) §1707a; ZANE, BANKS 
AND BANKING (1900) § 169. However, since no tender or segregation of the 
deposit was made here, there was no termination. Cordell v. First Nat. Bank, 
64 Mo. 600 (1877); Leask v. Dew, 102 App. Div. 529, 92 N. Y. Supp. 891 
(1st Dept. 1905), aff'd, 184 N. Y. 599, 77 N. E. 1190 (1906); Petterson v. 
Pattberg, 248 N. Y. 86, 161 N. E. 428 (1928). And in states, including New 
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York, where a demand certificate is not due until actual demand, by analogy 
to prepayment of time certificates, the bank ought not to be able to reduce the 
rate of interest until such demand. Cottle v. Marine Bank, 166 N. Y. 53, 59 
N. E. 736 (1901); cf. McCarty v. Mellinkoff, 118 Cal. App. 11, 4 P.(2d) 595 
(1931); see ZANE, loc. cit. supra; MAGEE, BANKS AND BANKING 298. But cf. 
DANIEL, loc. cit. supra. 


CorPORATIONS — RIGHTS AND PowERS OF MINoRITY STOCKHOLDERS — 
PowER OF CONGRESS TO AUTHORIZE CONVERSION OF STATE CORPORATION 
INTO NATIONAL UNDER HOLA. —-A Wisconsin building and loan corporation 
became a member of the Federal Home Loan Bank under an enabling act 
passed by the state. Wis. Laws 1933, c. 215, § 215.07 (8). Subsequently the 
corporation, by majority vote, accepted a federal charter, purporting to act 
under the Home Owners’ Loan Act, which provided that “‘ Any member of a 
Federal Home Loan Bank may convert itself into a Federal savings and loan 
association upon a vote of 51 per centum or more of the votes cast at a legal 
meeting. .. .” 48 Srat. 646, 12 U. S. C. A. §1464(i) (Supp. 1934). The 
Wisconsin Banking Commission appealed from a judgment denying its bill for 
a writ declaring the attempted conversion of no effect. Held, that the federal 
statute should be construed to permit conversion only upon compliance with 
state law, which required unanimous consent of the stockholders, since Con- 
gressional power to affect the contractual rights of minority stockholders was 
of questionable constitutionality. Judgment reversed. State ex rel. Cleary v. 
Hopkins Street Bldg. & Loan Ass’n, 257 N. W. 684 (Wis. 1934). 

The doubtfulness of the court’s construction is emphasized by the fact that 
substantially the same provisions in the Banking Act, permitting the conver- 
sion of state banks, were interpreted to the contrary and upheld although no 
authority from the state existed. Casey v. Galli, 94 U. S. 673 (1876); 
Commonwealth-Atlantic Nat. Bank of Boston, Petitioner, 249 Mass. 440, 144 
N. E. 443 (1924), cert. denied, 266 U. S. 617 (1924); Rev. Stat. (1875) 
§ 5154; 38 Stat. 258 (1913), 12 U. S.C. A. §35 (1927). The distinction 
between banks and building and loan associations ignores, beside a basic 
similarity in purpose, the fact that constitutional validity is most reasonably 
placed on the power of Congress to provide for the creation of fiscal agents. 
Cf. First Nat. Bank of Bay City v. Fellows on the relation of Union Trust Co., 
244 U.S. 416 (1917); Smith v. Kansas City Title & Trust Co., 255 U. S. 180 
(1921). And it is upon analogy to banks that building and loan associations 
have been held to be subject to similar regulation under the police power. 
Mechanics Bldg. & Loan Ass’n v. Coffman, 110 Ark. 269, 162 S. W. 1090 
(1913); Florida ex rel. Porter v. Atkinson, 108 Fla. 325, 146 So. 581 (1933); 
Brady v. Mattern, 125 Iowa 158, 100 N. W. 358 (1904). Although reached 
without any consideration of constitutional validity, cases involving banks 
appear sound in limiting the right of injured stockholders to withdrawal. 
Cf. Keyser v. Hitz, 133 U. S. 138, 146-50 (1890); Connecticut v. Phoenix 
Bank, 34 Conn. 205 (1867). Rights acquired in subject matter within the 
control of Congress are impliedly subject to divestment through the exercise 
of such authority. Louisville & N. R. R. v. Mottley, 219 U. S. 467 (1911); 
New York v. United States, 257 U. S. 591 (1922); Norman v. Baltimore & O. 
R. R., 55 Sup. Ct. 407 (1935); cf. Knoxville Iron Co. v. Harbison, 183 U. S. 
13 (1901). And since conversion in the instant case was contested by the 
state alone, persuasive authority for a contrary result is found in a decision 
upholding the right of the Interstate Commerce Commission to raise railroad 
rates in contravention to the charter granted by the objecting state. New 
York v. United States, 257 U. S. 591 (1922). Cf. First Nat. Bank of Bay 
City v. Fellows on the relation of Union Trust Co., 244 U. S. at 425-27. 
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CRIMINAL LAw — TRIAL — ProsecutTor’s Use oF Prior CONVICTION TO 
SHow DEFENDANT’s Type. — During cross-examination of the defendant, on 
trial for murder, the state, without objection, brought out the fact of a prior 
conviction for an assault with intent to commit murder. In argument to the 
jury the prosecuting attorney repeatedly characterized the defendant as a 
killer, on the basis of his criminal record. Upon objection, the court in- 
structed that the prior conviction could be considered only as impeaching the 
defendant’s testimony. After a verdict of guilty, the defendant appealed, 
assigning as error the prosecutor’s misconduct. Held, that jurors on learning 
of a prior conviction allocate the defendant to a class, and since the evidence 
was properly admitted for impeachment, the damage was already done, and 
therefore the misconduct was not prejudicial. Judgment affirmed. People 
v. Granillo, 78 Cal. App. 879, 36 P.(2d) 206 (1934). 

The question of the admissibility of evidence of a prior conviction presents 
the conflicting factors of some probative value on the one hand, but extreme 
danger of undue prejudice on the other. See Stone, The Rule of Exclusion of 
Similar Fact Evidence: England (1933) 46 Harv. L. REv. 954, 983-84. When 
the evidence does more than prove tendency, in many situations the probative 
value outweighs the danger of prejudice. See Note (1931) 29 Micu. L. Rev. 
473. However, evidence of a prior conviction, the only effect of which will 
be to show that the defendant is a bad man, is normally inadmissible in crimi- 
nal cases. Owens v. State, 122 Tex. Cr. App. 561, 56 S. W.(2d) 867 (1933); 
see UNDERHILL, CRIMINAL Eviwence (3d ed. 1923) §150. But if the de- 
fendant offers himself as a witness, his credibility may be impeached by evi- 
dence of a prior conviction. Mickle v. State, 226 Ala. 616, 148 So. 319 
(1933); see 4 WicmorE, Evipence (2d ed. 1923) § 2277; UNDERHILL, op. cit. 
supra, §115. Although it may be true that, even though the jury might im- 
properly use the evidence, such use would roughly approximate its probative 
value, emphatic use by the prosecuting attorney as proof of guilt revives the 
objection of undue prejudice. The reasoning of the instant case fails to draw 
this distinction between legally unjustified inference and improper argument. 
Further, by a realistic recognition of the jury’s improper use of evidence, the 
opinion seems precisely antithetical to the oft-invoked presumption that a 
jury obeys an instruction to disregard misconduct. Cf. Carroll v. United 
States, 154 Fed. 425 (C. C. A. oth, 1907); State v. Lyle, 105 Wash. 435, 178 
Pac. 468 (1919); see (1928) 17 Ky. L. J. 56. If guilt has been conclusively 
proved, even prejudicial misconduct does not require reversal. People v. 
Duncan, 261 Ill. 339, 103 N. E. 1043 (1913); Bolin v. Commonwealth, 206 
Ky. 608, 268 S. W. 306 (1925). Ina close case, however, substantive use of 
evidence admissible only for impeachment is ground for reversal. Darby v. 
State, 121 Miss. 869, 84 So. 6 (1920); Smith v. State, 115 Tex. Cr. App. 88, 
29 S. W.(2d) 350 (1930). If it be conceded that impeaching evidence is 
considered by the jury as some proof of guilt, consistency with the common- 
law presumption of innocence would seem to demand that the evidence should 
be excluded, or comment upon it scrupulously barred. Cf. Stone, Cross- 
examination by the Prosecution at Common Law and under the Criminal 
Evidence Act, 1898 (July, 1935) L. Q. Rev. The admission of the jury’s 
inability to distinguish the purported effect of evidence is very sensible. Cf. 
State v. Ford, tog Conn. 490, 146 Atl. 828 (1929). And since the jury is 
already thereby influenced toward conviction, more misconduct is required 
to cause miscarriage of justice than if the evidence goes only to credibility. 
But effective control over improper conduct can be exerted only by reversal, 
not by admonition and affirmance. 
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_ Eminent Domatn — Power oF FEDERAL GOVERNMENT TO CONDEMN LAND 
For Housinc. — The United States filed a petition to condemn land for slum 
clearance and low-cost housing under Title II of the National Industrial Re- 
covery Act. 48 Stat. 201, 202, 40 U.S.C. A. §§ 402(d), 403(a)(3) (1933). 
The defendant, owner of some of the property in question, demurred on the 
ground that the United States did not have the power to condemn land for 
such purposes. Held, that the proposed buildings were not to be devoted to 
a public use since intended neither to house legitimate governmental activities 
nor to be available to the public as of right on equal terms, and that therefore 
there was no power of eminent domain. Demurrer sustained. United States 
v. Certain Lands in City of Louisville, 9 F. Supp. 137 (W. D. Ky. 1935). 
While no previous decision has directly considered whether the power of 
eminent domain can be exercised for housing purposes, it has been held that 
a state housing project involved a public purpose, and the Supreme Court has 
declared taxation therefor not violative of due process. Green v. Frazier, 
253 U.S. 233 (1920), aff’g 44 N. D. 395, 176 N. W. 11 (1920); cf. Willmon v. 
Powell, 91 Cal. App. 1, 266 Pac. 1029 (1928) (city has power to issue bonds 
for housing). But cf. Opinion of the Justices, 211 Mass. 624, 98 N. E. 611 
(1912) (housing not for public purpose). But federal eminent domain can 
only be employed in aid of the enumerated or implied powers, and in previous 
decisions upholding its exercise the power in Congress to undertake the main 
project was clearly recognized. £.g., Kohl v. United States, 91 U. S. 367 
(1876) (post office); United States v. Gettysburg Elec. Ry., 160 U. S. 668 
(1896) (preservation of battlefield); Brown v. United States, 263 U. S. 78 
(1923), (1924) 37 Harv. L. Rev. 385 (new townsite to replace land flooded 
in reclamation project). The existence of such a power would seem a suffi- 
cient test of public purpose, but the instant decision was primarily concerned 
with the test employed in state condemnation cases. In adopting the view 
that “ public use ” means one open to the public on an equal footing as of 
right, rather than a use which is merely beneficial to the public welfare, the 
court followed the view of a majority of the states. Connecticut College for 
Women v. Calvert, 87 Conn. 421, 88 Atl. 633 (1913); Smith v. Cameron, 106 
Ore. 1, 210 Pac. 716 (1922); see 1 Lewis, EMINENT DoMAIN (3d ed. 1909) 
§ 258; Note (1928) 54 A. L. R. 7. Contra: State ex rel. Twin City Bldg. & 
Investment Co. v. Houghton, 144 Minn. 1, 176 N. W. 159 (1920); see 1 
NicHots, EMINENT Domain (2d ed. 1917) § 40. But in finding that the 
present case did not meet this test, the court based its argument on the as- 
sumption that governmental agencies were to have unlimited choice in select- 
ing the prospective tenants. While the general purpose of the Act would seem 
to call for impartial selection, no such requirement was set forth, nor even any 
guide for administrative action. Cf. Panama Refining Co. v. Ryan, 293 U. S. 
388 (1935), Note (1935) 48 Harv. L. Rev. 798. However, the more funda- 
mental objection would seem to be a lack of power to undertake housing 
projects. None of the enumerated powers granted to Congress seems appli- 
cable with the possible exception of the spending power. See Note (1934) 
1 Law AND ConTEMP. Pros. 232. And the court aptly points out that this 
does not give the power to legislate generally for the public welfare. See Note 
(1935) 48 Harv. L. REv. 806, 808. If the judgment in the instant case should 
be affirmed, however, it would seem possible for the states to condemn the 
land for the benefit of the national government. Cf. Yarborough v. North 
Carolina Park Comm., 196 N. C. 284, 145 S. E. 563 (1928); see Robinson, 
Some Problems Confronting the Public Works Emergency Housing Corpora- 
tion (1934) 19 Corn. L. Q. 548, 556-57; 1 NicHoLs, EMINENT DoMaIN § 34. 


4 
q 
4 
a 
4 
q 
4 
| 
q 
Re, 
a 
4 
iz 


1022 HARVARD LAW REVIEW [Vol. 48 


EvIDENCE — HEARSAY: PEDIGREE — ADMISSIBILITY OF Post LITEM Motau 
DECLARATIONS OF DECEASED PUTATIVE FATHER FOR SUBSEQUENT LEGITI- 
MATION. — Petitioner prayed for a declaration to the effect that he was a son 
of an intestate, that his parents had married after his birth, and that under a 
statute such marriage legitimated him as from January 1, 1927. LEGITIMACY 
Act, 1926, 16 & 17 Geo. V, c. 60. The respondents, to whom administration 
of the father’s estate had been granted, were personal representatives of a 
son born in wedlock. The Attorney General joined for a clarification of the 
Act.. The admissibility of declarations of the alleged father, some of which 
were favorable while others were adverse to the interests of the petitioner, 
was challenged. Held, that all the declarations of the putative father should 
be admitted, even though as filius nullius the petitioner had no “ relatives ” 
and there had been some controversy before the unfavorable statements; and, 
on all the evidence, a declaration of legitimacy should be made. Petition 
granted. Matter of Davy, [1935] P. 1. 

Earlier English decisions had held declarations of the putative father inad- 
missible under the pedigree exception of the hearsay rule, the requirement of 
de jure relationship being unfulfilled because the claimant’s legitimacy was 
at issue. Doe v. Barton, 2 Mo. & R. 28 (N. P. 1837); Doe v. Davies, 10 
Q. B. 314 (1847); Crispin v. Doglioni, 3 Swa. & Tr. 44 (P. 1863); see also 
Flora v. Anderson, 75 Fed. 217, 234 (C. C. S. D. Ohio 1896); Northrop v. 
Hale, 76 Me. 306, 312 (1884). But this decision is in accord with more recent 
English dicta questioning the validity of the rule, and with American holdings. 
Champion v. McCarthy, 227 Ill. 87, 81 N. E. 808 (1907); State v. McDonald, 

5 Ore. 419, 104 Pac. 967 (1909); see Murray v. Milner, 12 Ch. D. 84s, 
849 (1879); In re Perton, 53 L. T. R. (N.s.) 707, 709 (Ch. D. 1885); 3 
WIGMORE, EVIDENCE (2d ed. 1923) § 1492. Further, the rule does not apply 
to declarations by the mother and to reputation evidence. In re Flood’s 
Estate, 217 Cal. 763, 21 P.(2d) 579 (1933); In re Findlay, 253 N. Y. 1, 170 
N. E. 471 (1930). And in bastardy proceedings, the defendant’s declaration 
of paternity is admitted on the theory that it is against his interest, though a 
more proper basis would be as an admission. Laney v. State, 100 Ala. 34, 
19 So. 531 (1895); State v. Adams, 100 S. C. 43, 84 S. E. 368 (1915). The 
court’s decision is striking, however, in that the evidence, even if admitted, 
would not prove that the claimant was legitimate at the time of the declara- 
tion, and hence not filius nullius, as the offered proof would have done in the 
pedigree cases. But entirely conclusive is the reasoning of the court that the 
refusal to admit such evidence might well vitiate the purpose of the Legiti- 
macy Act. On the other hand, the adverse declarations of the reputed father 
in 1918, after demands had been made on him to recognize his paternity, were 
objected to as being post litem motam and therefore inadmissible. In re 
Walden’s Estate, 166 Cal. 446, 137 Pac. 35 (1913); Rollins v. Wicker, 154 
N. C. 559, 70 S. E. 934 (1911). It has been settled that the is does not 
necessarily arise at the bringing of the formal action but may be at the com- 
mencement of the factual controversy. Mobley v. Pierce, 144 Ga. 327, 87 
S. E. 24 (1915); Rollins v. Wicker, supra; see 4 CHAMBERLAYNE, EvIDENCE 
(1913) § 2919. This would eliminate the contention that the lis could not 
possibly have arisen until the passage of the Act. But although it was decided 
that the 1918 statement had not been made ante litem motam, the court con- 
sidered this as an exception upon an exception, “to allow a dead man . . . to 
be heard in his own defense”. Technical grounds for this seem lacking unless 
the declaration, which might be construed as self-serving, be considered as an 
inconsistent statement for impeachment purposes. See 2 WicMorE, EvtI- 
DENCE § 902. But the admission of all the evidence was not undesirable, 
especially since the court was sitting without jury and any reason for the 
exclusion of hearsay evidence on the ground of protecting a lay jury was not 
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applicable. See Maguire and Epstein, Preliminary Questions of Fact in De- 
termining the Admissibility of Evidence (1927) 40 Harv. L, REv. 392, 393; 
Notes (1934) 178 L. T. 37, 58. 


EXTRADITION — INTERNATIONAL LAW — SURRENDER OF EXTRADITED PER- 
soN TO THIRD STATE — EFFECT OF CONSENT OF ASYLUM StTaTE. — The re- 
lator was extradited to the United States from France under a treaty providing 
that “no person surrendered . . . shall be triable or tried or be punished for 
any crime committed prior to his extradition, other than the offense for which 
he was delivered up, nor shall he be arrested or detained on civil process for 
cause accrued before extradition, unless he has been at liberty for one month 
. . . to leave the country”. 37 Stat. 1531 (1909). Because of the death of 
the complaining witness under the indictment of a New York grand jury, the 
relator was discharged on his own recognizance. Within a month he was ar- 
rested for re-extradition to Canada on a charge which arose prior to his extra- 
dition to the United States. While being held, he sued out a writ of habeas 
corpus, claiming that, in violation of the treaty with France, he had been 
denied the month’s period of grace in which to leave the United States. From 
an order dismissing the writ, the relator appealed. The government intro- 
duced a copy of a communication from the Ministry of Foreign Affairs of the 
French Republic to the Canadian Legation in Paris, advising the latter that 
France would support its request for extradition from the United States. 
Held, that the treaty provision for a month’s period of grace included im- 
munity from re-extradition, that this immunity was for the sole benefit of the 
accused, and that the French communication was immaterial since not ad- 
dressed to the United States. Order reversed and writ sustained. United 
States ex rel. Donnelly v. Mulligan, 74 F.(2d) 220 (C. C. A. 2d, 1934). 

Assuming the correctness of the court’s construction that France delivered 
up the accused only for punishment for the offense specified and that the 
treaty did not include the power to re-extradite, such a limitation is primarily 
for the benefit of the contracting states. See 4 TRAveRS, Drorr PENAL IN- 
TERNATIONAL (1921) § 1983; Note (1931) 26 ILL. L. REv. 210, 215; cf. People 
ex rel. Stilwell v. Hanley, 240 N. Y. 455, 148 N. E. 634 (1925). But cf. 
United States v. Rauscher, 119 U. S. 407, 430, 431 (1886); see 2 BERNARD, 
TRAITE DE L’EXTRADITION (2d ed. 1890) 532, 533. Thus the accused’s right 
to complain of violations of the treaty seems only derivative. Ex parte Coy, 
32 Fed. gtr (W. D. Tex. 1887) (treaty provision cannot be waived by extra- 
dited person, since primarily for benefit of contracting state). And when the 
other contracting state has manifested its consent to re-extradition, the ac- 
cused should have no standing to dispute such a disposition. The finding that 
the consent of France was invalid as to the United States is questionable in 
view of the French Ministry’s unequivocal assent to re-extradition. Even if 
the validity of the consent had been genuinely doubtful, the court might well 
have reserved its decision until inquiry through diplomatic channels had defi- 
nitely revealed its character. Cf. Kopelman, Extradition and Rendition 
(1934) 14 B. U. L. REv. 591, 622. Moreover, more consonant with the word- 
ing of the treaty seems the construction, adopted by the lower court, that 
France relinquished all power over the disposition of the person extradited 
except for the expressly reserved temporary immunity from prior civil and 
criminal liability. See United States ex rel. Donnelly v. Mulligan, 8 F. Supp. 
262, 264 (S. D. N. Y. 1934); cf. Collins v. O’Neil, 214 U. S. 113 (1909) (trial 
for crime committed subsequent to extradition although no express treaty 
provision). The existence in other extradition treaties of express provisions 
allowing re-extradition upon the consent of the asylum state furnishes little 
aid in construction, since conflicting inferences may be drawn therefrom. See, 
e.g., France-Latvia (1924), 93 League of Nations Treaty Series 270, art. 
4; United States-Belgium, 32 Stat. 1894, 1897 (1901). 
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HABEAS CORPUS — SUPREME CourT— EXHAUSTION OF STATE REMEDIES 
As CONDITION PRECEDENT. — The petitioner was convicted of murder in Cali- 
fornia. Four appeals to the supreme court of the state were unavailing and 
the Supreme Court denied certiorari. People v. Mooney, 175 Cal. 666, 166 
Pac. 999 (1917); 176 Cal. 105, 167 Pac. 696 (1917); 177 Cal. 642, 171 Pac. 
690 (1918); 178 Cal. 525, 174 Pac. 325 (1918), cert. denied, 248 U.S. 579 
(1919). Sixteen years later the petitioner applied for a writ of habeas 
corpus in the federal district court on the ground that California confined him 
in violation of the due process clause of the Fourteenth Amendment, alleging 
that the sole basis of his conviction was perjured testimony, knowingly used 
by the prosecuting authorities. He further alleged that these authorities sup- 
pressed evidence which would have refuted the testimony there given against 
him, and that the state failed to provide any judicial process by which a con- 
viction so obtained might be set aside. The district court dismissed his peti- 
tion without leave to appeal, and the circuit court of appeals likewise refused 
to allow the appeal. Mooney v. Holohan, 7 F. Supp. 385 (N. D. Cal. 
1934); In re Mooney, 72 F.(2d) 503 (C. C. A. gth, 1934). The petitioner 
then moved for leave to file a petition in the Supreme Court for an original 
writ of habeas corpus. Held, that the petitioner had not exhausted his reme- 
dies in the state court. Leave denied without prejudice. Mooney v. Holohan, 
55 Sup. Ct. 340 (1935). 

Although the statutory authority to issue the writ exists where a prisoner is 
“in custody in violation of the Constitution or of a law or treaty of the United 
States ”, orderly procedure requires recourse to any remaining state remedies 
before the federal courts will interfere by habeas corpus. Rev. Stat. (1875) 
§§ 751, 753, 28 U.S.C. A. §§ 451, 453 (1928); Davis v. Burke, 179 U.S. 399 
(1900); Urquhart v. Brown, 205 U. S. 179 (1907); cf. Downer v. Duna- 
way, 53 F.(2d) 586 (C. C. A. 5th, 1931), (1932) 32 Cou. L. Rev. 740. 
However remote the prospect of success in the state court, federal courts will 
not assume that the former will fail to enforce constitutional rights which they 
are obligated to secure. See Robb v. Connolly, 111 U.S. 624, 637 (1884); 
Davis v. Burke, 179 U.S. at 402. The petitioner had laid his cause before the 
Supreme Court of California four times without success, but at no time did 
the court decide whether the alleged fraud on the part of the prosecuting offi- 
cials deprived the trial court of jurisdiction. The California law is not clear 
whether such fraud would be considered on a writ of habeas corpus. Cf. CAL. 
Const. art. 1, §5, art. v1, §4; Cat. Pen. Cope (Deering, 1933) § 1473. 
But the possibility thereof would seem to render a petition for such a writ 
a condition precedent to review by the Supreme Court. Of equal significance 
are the implications of the case. Refusing to approve the state attorney gen- 
eral’s view that only a deprivation of notice and an opportunity to be heard 
constitutes a denial of due process, the Court stated that deception of court and 
jury by prosecuting officers through the presentation of testimony known to 
be perjured is a violation of due process. See 3 WILLOUGHBy, CONSTITU- 
TIONAL Law (2d ed. 1929) § 1125. And since the Supreme Court left the 
petitioner to his remedy of habeas corpus in California, an inference may be 
drawn that the alleged contrivance deprived the state court of jurisdiction, 
as the writ will issue only where jurisdiction is lacking. In re Frederich, 149 
U. S. 70 (1893) ; see McNally v. Hill, 293 U. S. 131, 138 (1934). What errors 
are regarded as jurisdictional is still uncertain. It is settled that mob domina- 
tion of a jury deprives a trial court of jurisdiction. Moore v. Dempsey, 261 
U. S. 86 (1923), Note (1923) 37 Harv. L. Rev. 247; see Frank v. Mangum, 
237 U. S. 309, 335 (1915), Note (1915) 28 Harv. L. Rev. 793. But where 
state officials exclude negroes from jury lists the error is not jurisdictional, 
although a violation of due process. In re Wood, 140 U. S. 278 (1891); 
Andrews v. Swartz, 156 U. S. 272 (1895); cf. Hale v. Crawford, 65 F.(2d) 


. 
. 
‘ 
e ‘ 
\ 
‘ 


1935] RECENT CASES 1025 


739 (C. C. A. 1st, 1933), cert. denied, 290 U. S. 674 (1933), Note (1934) 
43 YALE L. J. 444. The principal case, while preserving the traditional re- 
luctance of the Supreme Court to interfere with the administration of jus- 
tice by the states, seems to point to a continuation of intervention where the 
essentials of a fair trial are withheld. Cf. Powell v. Alabama, 287 U. S. 45 


(1932). 


Income Tax — Is INcomME DEDUCTION FOR DEPLETION BEFORE 
EXISTENCE OF MINERAL ASCERTAINED. — The petitioners’ community estate 
held a half interest in a partnership owning land in Texas, portions of which © 
were, in 1926, leased for oil and gas operations for five years and so long 
thereafter as oil and gas should be produced. At that time the lessees paid an 
aggregate of $683,793.75 as advance royalties or bonuses and agreed to pay 
additional royalties upon the minerals as extracted. In their income tax 
returns the petitioners claimed a pro rata share in a depletion allowance upon 
the bonus payment under the provision of the Revenue Act of 1926 that 
“Tn the case of oil and gas wells the allowance for depletion shall be 274 
per centum of the gross income from the property during the taxable year.” 
44 STAT. 16 (1926), 26 U. S.C. A. §935(c)(2) (1927). When the lease was 
made the property was not in a proved field, and no oil was produced until 
1930. The Circuit Court of Appeals for the Fifth Circuit affirmed a ruling 
of the Board of Tax Appeals refusing the deduction, and the petitioners 
sought a review. Held, that there was no statutory authority for condition- 
ing depletion allowances upon actual production or imminent probability of 
peo a Judgment reversed. Herring v. Commissioner, 293 U. S. 322 

1934). 

Similar claims for depletion allowance have in the past been consistently 
refused by the Board of Tax Appeals upon the ground that the statutory 
language, “In the case of oil and gas wells”, necessitated productivity and 
that property producing no oil in the taxable year was not, in fact, depleted. 
Lizzie H. Glide, 27 B. T. A. 1264 (1933); Aubrey Umsted, 28 B. T. A. 176 
(1933), aff'd, 72 F.(2d) 328 (C. C. A. 8th, 1934). And in one case, refusing 
to follow an opinion of the General Counsel, the Board denied a claim for 
deduction where the property, although in a proved field, produced no oil 
in the year in which the bonus was paid. J. T. Sneed, Jr., 30 B. T. A. 1121 
(1934), But cf. G. C. M. 11384, XII-1 Cum. Bull 64. The brief course of 
administrative interpretation, however, probably precluded argument for its 
legislative approval by the reénactment of this section in the Revenue Act 
of 1934. See 48 Strat. 710, 26 U. S.C. A. § 3113(b)(3) (1934); Note (1927) 
40 Harv. L. Rev. 469; cf. Helvering v. Twin Bell Oil Syndicate, 293 U.S. 
312, 321 (1934). Congressional adoption of a flat percentage allowance for 
depletion seems to evince a desire to avoid the difficulty of estimating degrees 
of depletion and to require the correlation of depletion allowances with income 
derived from the property rather than mineral removed. See 2 PAUL AND 
MERTENS, Law oF FEDERAL INCOME TAXATION (1934) § 21.16. The Court 
relied upon the incongruity of reducing the taxable base by the full statutory 
percentage for the slightest production of oil and refusing any deduction 
where no oil is removed. Cf. Campbell, Depletion of Oil and Gas Properties 
Under the Act of 1926 (1927) 5 N. I. T. M. 51; Note (1934) 43 YALE L. J. 
466, 467. The Court assumed that the Treasury Regulations dispensed with 
the necessity of actual production if the allowance were based upon an alter- 
native method of computation: the deduction of a fractional part of the cost 
proportional to the ratio between bonus and total expected return. Cf. Mur- 
phy Oil Co. v. Burnet, 287 U. S. 299, 303-04 (1932); United States v. 
Dakota-Montana Oil Co., 288 U. S. 459, 467 (1933); 44 Stat. 14 (1926), 
26 U.S.C. A. § 935 (1927). Upon this assumption the result here reached 
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seems inescapable, for the purpose of the allowance is the same regardless of 
the manner of computation. Cf. Pugh v. Commissioner, 49 F.(2d) 76, 78 
_(C. C. A. 5th, 1931). The Regulations, however, are on this point as indefi- 
nite as the statute, but seem, if anything, to contemplate land in a proved 
field. Cf. U.S. Treas. Reg. 69, Art. 216 (a-e). But the decision is in accord 
with the policy in depletion cases of avoiding taxation of capital return insofar 
as possible. Cf. Helvering v. Falk, 291 U. S. 183 (1934), (1934) 47 Harv. 
L. Rev. 879; Reynolds v. Cooper, 64 F.(2d) 644 (C. C. A. 1oth, 1933), 
of 4, 291 U.S. 192 (1934); 48 STAT. 690, 26 U.S. C. A. § 3023(k) (1) (1934). 

e petitioners could not have argued that the bonus payments were wholly 
capital gain in view of prior decisions holding such payments taxable income 
subject to depletion. Burnet v. Harmel, 287 U.S. 103 (1932); Palmer v. 
Bender, 287 U.S. 551 (1933); cf. South Vernon Oil Co. v. Hopkins, 49 F.(2d) 
1028 (C. C. A. 5th, 1931). The question of tax liability upon such a bonus 
should a lease terminate without the extraction of any oil was expressly left 
open. The Treasury Regulations, however, would seem to require the amount 
of the depletion allowance to be returned as income in the year in which the 
lease terminated, and a restoration to capital of a like amount. See U. S. 
Treas. Reg. 69, Art. 216(d) ; id. 77, Art. 230(c). 


Income TaAx— Wuat 1s INcoME-— WHETHER GRANTOR OF TRUST IS 
TAXABLE ON INCOME PAID TO HIM FOR SUPPORT OF Minor CHILDREN. — The 
-petitioner created two trusts which were not revocable within the meaning of 
§ 166 of the Revenue Act of 1928. 45 Stat. 840, 26 U.S.C. A. § 2166 (1928). 
The trustee was directed to divide the corpus into three equal parts, the income 
to be paid to the settlor “ for the support, maintenance and education ” of his 
three children. On attaining 21 years of age, each child was to receive the net 
income from one of the shares until he should reach the age of 35, at which 
time he would receive from the trustee one share of the corpus of the trust 
together with any accumulated income. The income was disbursed as directed 
for the years 1928 and 1929, while the children were minors, and only 
during the latter year did the children have income from any other source. 
From a decision of the Board of Tax Appeals, taxing the income from the 
trusts to the grantor, the petitioner appealed. Held, that the income from the 
trusts, although used to satisfy the settlor’s legal obligations, was income to 
the beneficiaries and therefore not taxable to the creator of the trust under 
§ 167 of the Revenue Act of 1928. 45 Stat. 840, 26 U.S.C. A. § 2167 (1928). 
Schweitzer v. Commissioner, C. C. A. 7th, Feb. 23, 1935. 

The result of the instant case seems in conflict with a recent holding that 
income from an irrevocable trust, paid in lieu of alimony, is taxable to the 
grantor. Willcuts v. Douglas, 73 F.(2d) 130 (C. C. A. 8th, 1934), cert. 
denied, Jan. 7, 1935. A distinction drawn in the present decision on the theory 
that there was “constructive receipt ” in the former case appears unsound. 
See Note (1935) 48 Harv. L. Rev. 815, 817-18. Moreover the principle of 
“ constructive receipt ” seems equally applicable to both cases, if it should ex- 
tend to either, and since in each the trust fund is used to satisfy a legal obliga- 
tion of the settlor, the results should be similar. The court, in the present de- 
cision, made it clear that if the distinction was not valid, they should disagree 
with the Douglas case. Primarily on the basis of the latter, the commissioner 
has recently provided, in his interpretation of the analogous section of the 1934 
Act, that income from an irrevocable trust is taxable to the grantor “. . . if 
such distribution results in the inuring of benefits to the grantor from the 
application of the income in satisfaction of his legal obligations. . . .” U.S. 
Treas. Reg. 86, Art. 167-1; 48 Stat. 729, 26 U. S. C. A. § 5167 (1934). The 
attempted distinction of the present case is unfortunate, for an express dis- 
agreement, by creating a square conflict with another circuit court of appeals, 
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would clearly have paved the way for a final determination of this unsettled 
point by the Supreme Court. Cf. Helvering v. Grinnell, 55 Sup. Ct. 354, 356 
(1935). For a fuller discussion of the problems involved, see Note (1935) 
48 Harv. L. REv. 815. 


INSURANCE — RIGHTS oF INSURED— ToTaL Loss of UNDAMAGED PRrop- 
ERTY.—A lumber company, of which the plaintiff was receiver, insured its 
locomotive with the defendant against fire. The bridge over which its tracks 
ran was destroyed by a hostile fire, thereby marooning the engine in the woods. 
In an action on the policy to recover the full value of the locomotive, which 
had remained unharmed, it was proven that the cost of reconstructing the 
bridge far exceeded the agreed value of the engine. Held, that a total loss of 
the locomotive had been proximately caused by fire. Judgment for the plain- 
tiff. Clark v. North River Ins. Co., 8 F. Supp. 394 (W. D. Wash. 1934). 

Unique ‘in allowing recovery for undamaged property, the decision appears 
sound, nevertheless, since fire insurance includes loss proximately resulting 
from fire which itself does no injury to the object insured. Lynn Gas and 
Electric Co. v. Meriden Fire Ins. Co., 158 Mass. 570, 33 N. E. 690 (1893) 
(fire caused short circuit which disrupted machinery in remote part of build- 
ing); Russell v. German Fire Ins. Co., 100 Minn. 528, 111 N. W. 400 (1907) 
(fire weakened adjoining wall which later fell, injuring plaintiff’s building). 
Causation has been defined as proximate only when the fire so closely ap- 
proaches the insured property as to expose it to peril from the flames. Bird v. 
St. Paul Fire & Marine Ins. Co., 224 N. Y. 47, 120 N. E. 86 (1918). Formu- 
lated with reference to a situation where the property was physically dam- 
aged, this principle, under the present facts, should be applied to the spatial 
relation between fire and bridge alone, since destruction of the bridge is 
economic destruction of the locomotive. And survival of the property intact 
should not prevent relief; thus complete deprivation of use has been held to 
constitute such loss as will authorize full recovery though the injury is only 
partial. Manchester Fire Assur. Co. v. Feibelman, 118 Ala. 308, 23 So. 759 
(1897) ; Rogers v. Connecticut Fire Ins. Co., 157 Mo. App. 671, 139 S. W. 265 
(1911); see Springfield Fire & Marine Ins. Co. v. Shapof,, 179 Ky. 804, 810, 
201 S. W. 1116, 1118 (1918). Principles of marine insurance also allow re- 
covery for an actual total loss where there has been deprivation of use al- 
though the property continues to exist unharmed. Cassman v. West, 13 App. 
Cas. 160 (1887) (abandoned vessel salvaged and sold for less than salvage 
costs). Although compensation for loss of employment has been denied to a 
typhoid carrier as not having suffered “ physical disability ”, the inquiry did 
not concern the nature of loss, but rather the kind of risk contemplated. 
Gates v. Prudential Ins. Co., 241 App. Div. 917, 270 N. Y. Supp. 282 (4th 
Dept. 1934). That restoration may be accomplished does not diminish the 
extent of a loss otherwise total, if the expense exceeds the value of the result 
achieved. Kinzer v. National Mut. Ins. Ass’n, 88 Kan. 93, 127 Pac. 762 
(1912). In justice, however, a showing should have been required that recon- 
struction of the bridge would not also serve to make valuable timber available, 
thereby tending to reduce the discrepancy between the value of the locomo- 
tive and the cost of rebuilding. 


LIBEL AND SLANDER — LIBEL IN WILL PRIVILEGED AS PART OF JUDICIAL 
PROCEEDINGS. — The testator had been involved in continuous litigation con- 
cerning the plaintiff, who, born to his wife, claimed to be his daughter. In 
his will he provided: “I have two children only, ... Edith...and... 
Bailey . . . ; should any other person claim such relationship to me, and 
claim right to participate in the distribution of my estate, the claim would 
be a fraud, and I direct that no compromise be entered into, . . . with any- 
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one claiming such relationship. ...” In a suit against the executor, as 

such, for alleged libel in the will, the plaintiff appealed from a judgment not- 

withstanding the verdict. Held, that the alleged libel was privileged as part 
* a — proceeding. Judgment affirmed. Nagle v. Nagle, 175 Atl. 487 
Pa. 1934). 

Privilege has never before been relied on as a ground for denying relief in 
an action for testamentary libel. The few decisions involving the instant 
situation have considered only the problems of survival of an ex delicto action, 
and liability for a posthumous tort. Citizens & Southern Nat. Bank v. 
Hendricks, 176 Ga. 692, 168 S. E. 313 (1933) (recovery denied), rev’g Hen- 
dricks v. Citizens & Southern Nat. Bank, 43 Ga. App. 408, 158 S. E. g15 
(1931); Harris v. Nashville Trust Co., 128 Tenn. 573, 162 S. W. 584 (1914), 
Notes (1914) 27 Harv. L. Rev. 666, (1914) 23 YALE L. J. 534 (recovery 
allowed). A previous Pennsylvania case allowed recovery, reasoning that 
since the publication sued on followed the death of the testator, the principle 
that a tort dies with the wrongdoer did not apply. Gallagher’s Estate, 10 Pa. 
Dist. 733 (Orphan’s Ct. 1900). This result is questionable, however, since 
at common law a tort action cannot accrue when the wrongdoer is dead. 
Citizens & Southern Nat. Bank v. Hendricks, supra; Beavers’ Adm’x v. 
Putnam’s Curator, 110 Va. 713, 67 S. E. 353 (1910). But cf. Legis. (1935) 
48 Harv. L. REv. 1008, 1011. The court in the present case, ignoring this 
ground for denying relief, rested its decision on the doctrine that relevant 
communications in the course of judicial proceedings are absolutely privi- 
leged. NEWELL, SLANDER AND LIBEL (4th ed. 1924) §§ 358, 359. And the 
rule extends to documents which are the bases of court action. Adams v. 
Alabama Lime & Stone Corp., 225 Ala. 174, 142 So. 424 (1932) (complaint) ; 
Wilson v. Sullivan, 81 Ga. 238, 7 S. E. 274 (1888) (bill for injunction) ; Erie 
County Farmers’ Ins. Co. v. Crecelius, 122 Ohio St. 210, 171 N. E. 97 (1930), 
(1930) 64 U. S. L. Rev. 437 (answer); see (1928) 41 Harv. L. REv. 403. 
The necessity of complete freedom in presenting pertinent matter to a tri- 
bunal would seem to apply equally to relevant provisions of a will. See 
Erie County Farmers’ Ins. Co. v. Crecelius, supra, at 214-15, 171 N. E. at 
98; Kemper v. Fort, 219 Pa. 85, 90-94, 67 Atl. 991, 993-95 (1907); NEWELL, 
SLANDER AND Lipex (4th ed. 1924) § 357. Even though the statements are 
irrelevant, a qualified privilege exists, conditioned on the good faith of the 
defendant. Haddad v. McDowell, 296 Pac. 635 (Cal. App. 1931), aff’d on 
other grounds, 3 P.(2d) 550 (1931). But in the case of a will some relief 
may be given by refusal to probate the defamatory words. In re Speiden’s 
Estate, 128 Misc. 899, 221 N. Y. Supp. 223 (Surr. Ct. 1926); Curtis v. Curtis, 
3 Add. Eccl. 33 (Prerog. Ct. 1825); Estate of White, [1914] P. 153. And 
although redress should be allowed where the libelous material is irrelevant 
and engendered by malice, recovery should be limited to compensatory dam- 
ages, since it is the estate rather than the guilty testator which must suffer. 
See Legis. (1935) 48 Harv. L. REv. 1008, rort. 


CORPORATIONS — ASSESSMENTS FOR LoOcAL IMPROVEMENTS — 
PRIORITIES BETWEEN LIENS.— The plaintiff, owner of municipal improve- 
ment bonds secured by liens which attached later in time than a lien on the 
same real estate securing similar bonds belonging to the defendant, brought 
foreclosure action, claiming priority. Both liens arose under statutes provid- 
ing that special assessment liens “ shall have precedence over all liens, except 
taxes”. Inp. Stat. ANN. (Burns, 1926) §§ 10488 (plaintiff’s lien), 10445 
(defendant’s lien). From a judgment granting priority to the plaintiff, the 
defendant appealed. Held, that since the legislature was silent as to priority 
between liens of the same class, they should be considered on a parity. Judg- 
ment reversed, with instructions to sustain the defendant’s motion for a new 
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trial. Citizens’ Trust & Sav. Bank of South Bend v. Fletcher American Co., 
190 N. E. 868 (Ind. 1934). 

The denial of preference has little support in authority. Brownell Improve- 
ment Co. v. Nixon, 48 Ind. App. 195, 92 N. E. 693 (1910), aff'd, 95 N. E. 585 
(1911); Hollenbeck v. City of Seattle, 136 Wash. 508, 240 Pac. 916 (1925). 
Contra: Crumley, Jones & Crumley Co. v. Hermann, 249 Ky. 300, 60 
S. W.(2d) 618 (1933). Most decisions, following the normal rule as to liens, 
prefer the first in time of two special assessment liens. Des Moines Brick 
Mfg. Co. v. Smith, 108 Iowa 307, 79 N. W. 77 (1899); Scott-McClure Land 
Co. v. City of Portland, 62 Ore. 462, 125 Pac. 276 (1912); Heller & Co. v. 
Duncan, 110 W. Va. 628, 159 S. E. 52 (1931). Such a result, however, may 
discourage subsequent contractors and prospective bond purchasers. Simi- 
‘larly, it is argued that to permit senior incumbrancers to realize the added 
value which has been put in the property through the investment of junior 
lienors would be inequitable. See Jaicks v. Oppenheimer, 264 Mo. 693, 707, 
175 S. W. 972, 973 (1915). Therefore some courts, by analogy to a tax lien, 
have declared the junior lien paramount. Woodhill & Hulse Electric Co. v. 
Young, 180 Cal. 667, 182 Pac. 422 (1919), 5 A. L. R. 1301 (1920), (1920) 
9 Cauir. L. REv. 244; Jaicks v. Oppenheimer, supra; see 3 COOLEY, TAXATION 
(4th ed. 1924) § 1242. But in special assessment liens, where a private in- 
vestor rather than the government is usually the lienor, the governmental need 
of funds for current operations is absent. See (1919) 68 U. or Pa. L. REv. 72, 
73. In one jurisdiction the legislature, apparently recognizing this, has shifted 
priority from last in time to first. Cav. Stat. (1921) c. 225, § 23. Since ac- 
cording priority to either lien is disadvantageous, the rule of pro rata distribu- 
tion suggested in the instant case seems sound. 


New Triat — Grounps — NEWLy DIscoveRED EVIDENCE REHABILITAT- 
ING Movant’s Witness. — In the second trial of an action for damages in- 
curred in an automobile collision, a witness for the defendant answered a 
certain question “No.” The attorney for the plaintiff then confronted him 
with the record of the first trial in which it appeared that he had previously 
answered that question in the affirmative. The witness denied that he had so 
testified, and attributed the discrepancy to a mistake in transcription. The 
defendant was unable to secure the testimony of the official reporter who was 
ill, but who, after the trial, confirmed the suggestion of erroneous transcrip- 
tion. The defendant then moved for a new trial on the grounds of newly 
discovered evidence. Held, that since the mistake was by a court official and 
the defendant’s counsel could not be deemed negligent, a new trial should be 
had. Motion granted. Rosner v. Berg, N. Y. L. J., Oct. 3, 1934, at 1071 
(Sup. Ct.). 

Although the decision rested heavily on the fact that error was committed 
in the court’s own record, the result was to allow a new trial for this newly 
discovered evidence of merely rehabilitating character. In this respect the 
situation is analogous to cases where impeaching or cumulative evidence, 
found after the verdict, is relied on for a new trial, although the courts there 
profess to follow the rule that such evidence is insufficient. Gilbert v. Pace, 
241 Ky. 547, 44 S. W.(2d) 521 (1931); Summers v. Williams, 128 Okla. 9, 
260 Pac. 1064 (1927). However, where the result of the trial is likely to be 
changed, a new trial should be granted. See Brock v. Corbin, 94 Kan. 542, 544, 
146 Pac. 1150, 1151 (1915); (1926) 24 Micu. L. Rev. 731. The emphasis 
placed on the fact that the mistake was by the reporter seems novel, but 
justified in view of the importance attached to judicial reports. A new trial 
is often granted where the record, through no fault of the appellant, is incom- 
plete for purposes of appeal. Barton v. Burbank, 119 La. 224, 43 So. 1014 
(1907); Coan v. Plaza Equity Elevator Co., 60 N. D. 51, 232 N. W. 298 
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(1930). Contra: State v. Ricks, 32 Idaho 232, 180 Pac. 257 (1919), om second 
appeal, 34 Idaho 122, 201 Pac. 827 (1921). But this practice is hardly 
authoritative, since the record is not there being used for evidential purposes, 
and its technical correctness is a condition to appellate review. But even 
there, where the defect in the record is partly traceable to the negligence of 
the appealing party, a new trial will be denied. McKinley v. McKinley, 123 
Iowa 574, 99 N. W. 162 (1904); Stevens v. Chapin, 206 Mo. App. 594, 227 
S. W. 874 (1921); see (1919) 32 Harv. L. Rev. 572. The court’s conclusion 
that a trial lawyer is not negligent in failing to examine the record of’ the 
former trial, even on a very material point, seems correct in view of the slight 
chances of error. The defendant here, however, from his own knowledge and 
by the suggestion of the witness, was notified of the probable testimony of the 
reporter. His right to a new trial should, therefore, have been conditioned on‘ 
the denial of a motion for a continuance, but no such motion appears to have 
been made. Webb v. Watson, 221 Ala. 595, 130 So. 211 (1930); Reo Bus 
Lines Co. v. Dickey, 219 Ky. 307, 292 S. W. 791 (1927). 


TAXATION — STOCK TRANSFER TAX — RESCISSION: TAXABILITY AS SALE OR 
TRANSFER. — The plaintiff and other companies entered into a merger agree- 
ment with bankers whereby a new corporation was formed, to which the assets 
and stock of the companies were transferred. As consideration, the plajntiff’s 
stockholders received stock and debentures of the new corporation, the latter 
to be repurchased by the bankers within a specified time. The bankers were 
also given an option to purchase one-third of the new stock from the stock- 
holders. The new corporation agreed to pay all federal stamp taxes. The 
bankers were unable to perform, and there was mutual rescission. The de- 
fendant collector levied a tax on the transactions under the Revenue Act 
of 1926, which subjects to a stamp tax “ all sales, or agreements to sell . . . 
or transfers of legal title to shares or certificates of stock . . . or to rights 
to subscribe for or to receive such shares”. 44 STAT. 99, 101, 26 U.S.C. A. 
§ 901 (1926). The assessments were made on (1) the transfer of the plain- 
tiff’s stock to the new corporation by the stockholders, (2) the option given 
to the bankers, (3) the transfer by the plaintiff to its stockholders of the 
right to receive the old stock after rescission, and (4) the re-transfer of 
the new stock to the new corporation. The plaintiff paid the tax under 
protest and brought suit for a refund. Held, that the rescission did not in- 
volve a “sale or transfer”, but that the assessment was valid as to the 
original transfer of the plaintiff’s stock and the bankers’ option. Judgment 
accordingly. Carman Mfg. Co. v. Poe, 7 F. Supp. 716 (W. D. Wash. 1934). 

The decision that the transfers following rescission were not taxable, ap- 
parently the first on the question, was based on the idea that such transac- 
tions were not ordinarily understood as sales or transfers. However, the 
statute specifically taxes “transfers of legal title” and, since in the instant 
case there was a completed sale of the stock, rescission involved a re-transfer 
of legal title. See Mortensen v. Frederickson Bros., 190 Iowa 832, 847, 180 
N. W. 977, 982 (1921). The re-transfer of stock by a trustee upon revoca- 
tion of a revocable trust was declared taxable by an informal ruling of the 
Bureau of Internal Revenue. No. 90 (1932), 4 Fed. Tax Serv. (Prentice-Hall) 
par. 36, 102-B (1934); cf. Provost v. United States, 269 U. S. 443 (1926); 
Calkins v. Smietanka, 240 Fed. 138 (N. D. Ill. 1917); see 71 INT. REv. REc. 
Arts. 31 et seg. (1929). But cf: McClain v. Fleshman, 106 Fed. 880 (C. C. A. 
3d, 1901). If the consideration for the transfer be stock, the shares received, 
to be taxable, must represent an interest different from that of the shares 
sold. Shreveport-El Dorado v. McGrawl, 63 F.(2d) 202 (C. C. A. sth, 1933). 
But, since the plaintiff’s assets here were only a part of those of the new 
corporation, the interests involved were different. The court’s result is ex- 


a 

\ 


1935] RECENT CASES 1031 


plainable only by the principle that a tax statute, not being remedial, is 
construed strictly in favor of the taxpayer. United States v. Merriam, 263 
U.S. 179 (1923); United States v. Wigglesworth, Fed. Cas. No. 16,690 (C. C. 
D. Mass. 1842); Edwards v. Wabash Ry., 264 Fed. 610 (C. C. A. 2d, 1920). 
But cf. Cliquot’s Champagne, 3 Wall. 114, 145 (U. S. 1865); Gregory v. 
Helvering, 293 U. S. 465 (1935). It should be immaterial as to the trans- 
fer by the plaintiff to its shareholders of the right to receive the old stock, 
that the stock was delivered directly to them by the new corporation. Mar- 
coni Wireless Tel. Co. v. Duffy, 273 Fed. 197 (D. N. J. 1921); Consolidated 
Equities v. White, D. Mass., July 17, 1934, 3A Fed. Tax Serv. (C. C. H.) 
par. 9405 (1934). But cf. Minnesota Mining Co. v. Willcuts, 2 F. Supp. 789 
(D. Minn. 1932); Westmoreland Coal Co. v. MacLaughlin, E. D. Pa., March 
23, 1934, 3A Fed. Tax Serv. (C. C. H.) par. 9198 (1934). The original 
transfer of the plaintiff's stock was taxable as a sale, and a transaction once 
subject to a tax cannot be relieved therefrom by later action of the parties. 
Calkins v. Smietanka, supra. The option is clearly taxable as an agreement 
to sell stock. If the transfers are taxable, the plaintiff’s contention that it 
cannot be taxed because of the new corporation’s agreement to assume the 
burden is untenable. 


Torts — INTERFERENCE WITH BUSINESS OR OCCUPATION — FORGERY OF 
TELEGRAM CAUSING INJURY TO PURPORTED SENDER. — The plaintiff alleged 
that he sold information on horse races and that the defendant telegraph 
company frequently transmitted messages for him in the course of his 
business; that an agent of the company forged the trade name of the plaintiff 
to a telegram requesting money for certain information, and sent it to one 
of the plaintiff’s clients. It was further alleged that the client exhibited the 
telegram to many of the plaintiff’s customers, informing them that he had not 
since heard from the plaintiff, and that as a result, the plaintiff’s reputation 
and business were damaged. A demurrer was interposed. Held, that the com- 
plaint stated a cause of action. Demurrer overruled. Wise v. Western Union 
Tel. Co., 172 Atl. 757 (Del. Super. Ct. 1934). 

Although, as the court reasoned, the defendant should be liable for acts 
constituting an unjustifiable interference with the plaintiff’s business, it is 
doubtful if the facts present any hitherto recognized cause of action. By 
common law, malicious publication of non-defamatory words causing damage 
is actionable. Ratcliffe v. Evans, [1892] 2 Q. B. 524; Haney Mfg. Co. v. 
Perkins, 78 Mich. 1, 43 N. W. 1073 (1889); cf. Hughes v. Samuels Bros., 179 
Iowa 1077, 159 N. W. 589 (1917). Malice, in an action of this kind, is present 
if the defendant knew that his statement was false and that it was likely to 
injure the plaintiff. See Shapiro v. La Morta, 130 L. T. (N.S.) 622, 628 (Ct. 
App. 1923); Opcers, Lise AND SLANDER (6th ed. 1929) 66; cf. (1933) 49 © 
L. Q. Rev. 316. In the presant case no allegation was made that the defendant 
knew or should have known that damage to the plaintiff would result, though 
the facts would seem to warrant such an inference. In another aspect, the case 
concerns the tort of interference with business relations. The doctrine of 
Lumley v. Gye has been extended to impose liability on one wrongfully pre- 
venting the probable success of pre-contractual negotiations. Lewis v. Bloede, 
202 Fed. 7 (C. C. A. 4th, 1912); Skene v. Carayanis, 103 Conn. 708, 131 Atl. 
497 (1926); see Huffcut, /nterference with Contracts and Business in New 
York (1905) 18 Harv. L. REv. 423, 426. In considering the defendant’s mo- 
tives, when breach of an existing contract is caused, courts have not required 
a specific purpose to bring about the result; recovery is allowed if the defend- 
ant had knowledge that his conduct would cause the contract to be broken. 
Carroll v. Chesapeake & O. Coal Agency Co., 124 Fed. 305 (C. C. A. 4th, 
1903); Sandlin v. Coyle, 143 La. 121, 78 So. 261 (1918). Where the interest 
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sought to be protected is a course of business, conduct engaged in with the sole 
motive of injuring the plaintiff is actionable. Dunshee v. Standard Oil Co., 
152 Iowa 618, 132 N. W. 371 (1911); Tuttle v. Buck, 107 Minn. 145, 119 
N. W. 946 (1909). However, where, in addition to a malicious purpose to 
injure the plaintiff’s business, the defendant was also pursuing in good faith 
_ alegitimate interest of his own, liability has been denied. Beardsley v. Kilmer, 
236 N. Y. 80, 140 N. E. 203 (1923). But recovery has been allowed for an 
intentional injury when the defendant, although for the purpose of protecting 
his own lawful interests, employed unwarranted means. Peek v. Northern 
Pac. Ry., 51 Mont. 295, 152 Pac. 421 (1915). And it would seem that if, as in 
the instant case, the defendant acts without any justification and in pursuance 
of a fraudulent scheme, he should be answerable for the foreseeable conse- 
quences of his acts irrespective of an intent to injure the plaintiff. See Brett, 
L. J., in Bowen v. Hall, 6 Q. B. D. 333, 337 (1881); cf. (1916) 29 Harv. L. 
Rev. 886; Note (1935) 48 id. 984, 987. 
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Tue Law or FEDERAL INcomE Taxation. Six volumes. By Randolph E. 
Paul! and Jacob Mertens, Jr.2 Chicago: Callaghan & Co. 1934. Pp. 
Xcvii, 695; xx, 807; xvii, 620; xxi, 642; xxvi, 864; i, 691. $60.00. 


A few days more than forty years ago Mr. Joseph H. Choate arose in the 
Supreme Court to argue the constitutionality of the Income Tax Act of 1894. 
“The Act of Congress which we are impugning before you”, he said, “ is 
communistic in its purposes and tendencies, and is defended here upon princi- 
ples as communistic, socialistic — what shall I call them — populistic as ever 
have been addressed to any political assembly in the world.” * It is probable 
. that we know a little more about communism and socialism than did the 
generation in which Mr. Choate played a distinguished part. But it is certain 
that we know a great deal more about income taxation, at least from the 
quantitative standpoint. If demonstration were needed of that fact, this im- 
portant work would furnish it. 

Income taxation under the Sixteenth Amendment has been on a grand scale. 
In the fiscal year which closed last July, income tax receipts were $817,025,- 
339.72,* and that was a comparatively low year. Since the adoption of the 
Sixteenth Amendment nearly $30,000,000,000 has been the toll of the Federal 
Government on the incomes of those within its jufisdiction. Where such sums 
are involved, there are always law and lawyers, and the income tax is no ex- 
ception. A small part of the activity is reflected in the reports. At the close 
of the year 1920, there were somewhat less than three hundred decisions of 


1 Member of the New York Bar. 

2 Member of the New York Bar. 

} > a of counsel in Pollock v. Farmers’ Loan and Trust Co., 157 U.S. 429, 
532 (1895). 

* REPORT OF THE COMMISSIONER OF INTERNAL REVENUE (1934) 2. About $376,- 
000,000 was collected under the Civil War income tax acts during the ten years they 
were in force. SELIGMAN, THE Income Tax (2d ed. 1914) 480. The Act of 1894, 
over which Mr. Choate expressed such concern, was intended to raise from $30,000,- 


000 to $50,000,000 a year. 
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sufficient importance to be included in a tax service.5 At the close of the year 
1934 the number of reported decisions on federal taxation was in excess of 
15,000, and of these some 10,000 relate to income taxation. 

With this mass of decisions arising amidst the complexities of a rapidly de- 
veloping statutory scheme, it is small wonder that tax law has been a mystic 
field which only the initiated might enter. And the tools of the art have tended 
rather to heighten the mystery. The principal guides until now have been the 
tax services, which have a complexity almost unique in legal literature. These 
have given excellent aid in keeping abreast of the latest decisions, but they 
have not purported to offer much more than a catalogue of the decisions of 
the past, with only small effort at discrimination and comment. And apart 
from the tax services the field has been covered only by a few works which 
were little more than handbooks. 

During the past twenty-two years the income tax has pushed its tentacles 
into the interstices of the law to such an extent that there are very few 
problems confronting a lawyer which do not have an income tax aspect. As 
the authors point out in their preface, “‘ Decedents’ estates, sales of property, 
and corporate reorganizations cannot be adequately handled without a full 
knowledge of their inherent tax problems.”* But in the past only the 
specialist in tax law has been able to work the field with any degree of safety. 
There are doubtless some of these specialists whose knowledge of tax ques- 
tions drawn from long experience is so great that this work will add little. 
But for the ordinary lawyer, and for the lawyer whose tax practice has not 
been the be-all and the end-ali of his existence, these volumes present for the 
first time a comprehensive, organized and understanding presentation of the 
problems which are certain to be involved in almost any practice. The ma- 
terial here is full and complete and accurate to a surprising degree. The prac- 
titioner who has heretofore shunned tax questions may find in these books 
an intelligent and intelligible discussion presented in such detail that he need 
not have the fear, so common when delving into a strange and technical sub- 
ject, that he has overlooked some crucial point. 

In a work so extensive it is naturally impossible to review all the major 
points or even a considerable number of them. The topics referred to in the 
paragraphs which follow are simply a small sampling from the nearly four 
thousand pages of text. It would be useless to attempt to enumerate all of 
the subjects covered, for this is easily the most comprehensive work that has 
yet been written on federal income taxation. 

After an introduction and a brief chapter on the rates of tax, the authors 
approach their subject through an extensive chapter on the construction of — 
tax statutes. It is apparent that they have not found much satisfaction in 
their consideration of the cases. “It is easy to exaggerate the value of 
statutory rules of construction,” they say. And again, “The weakness of 
such rules as an aid in determining the meaning of our income tax laws is 
that they are so general that one or more of them will give almost any answer 
desired”. This preliminary warning is followed by a discussion in which 


5 CoMMERCE CLEARING House Feperat Tax SERVICE (1921). 

6 2 Fed. Tax Serv. (Prentice-Hall 1935) 2851-2851.282. 

7 Vol. 1, p. v. 

8 $3.01. In a footnote to § 3.15 there is a cry almost of despair: “ Statutory 
rules of construction are so interwoven and merge so indefinably into each other that 
they almost baffle expression.” 
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the traditional grounds of approach make their appearance, only to be con- 
siderably modified. There is a section on the proposition that doubts in 
statutes are to be resolved in favor of the taxpayer,® with the inevitable cita- 
tion of Gould v. Gould.° But this section has been relegated to the end of the 
chapter and its teeth have already been drawn in an earlier section.11 In the 
same early section, the authors have sounded another note of warning. 
“There are few rules of income tax-law, few interpretations of the tax 
statutes, that do not cut both ways.” ?? It is surprising how frequently this 
proposition arises to prevent the facile application of rules of construction. 

The discussion of construction is concerned almost entirely with tax cases 
and it would doubtless have been impracticable to have made it broader in 
scope. There is, however, a danger in this, a danger which runs through 
almost all tax litigation. Tax lawyers often seem to blind themselves to much 
of the rest of the law and to regard tax controversies as though they took 
place in an isolated and self-sufficient compartment. The law, however, does 
not grow that way. Judges do not always categorize decisions, though coun- 
sel may. The danger may be illustrated by reference to one small point. 
The authors state that punctuation may be referred to in the construction 
of a statute, and Miller v. Standard Nut Margarine Co.'* is the most recent 
case cited in support of this point. Reference might, however, have been 
made to United States v. Shreveport Grain & Elevator Co., where the Court 
not only refused to find aid in punctuation but said “ Punctuation marks are 
no part of an act”.'* Though it may be difficult to believe this statement, it 
comes as the latest pronouncement, and is certainly a factor to be reckoned 
with in construing a tax statute even though the case in which it appeared 
did not happen to be a tax decision. 

There are a few places where it seems that the analysis might have been 
carried farther. Thus, in the discussion of the effect on an earlier revenue 
act of a change in the corresponding provision of a later one, the authors 
point out that the change of language may indicate “an intended change of 
law ”, while, on the other hand, the changed statute may be merely “ a clari- 
fication of an earlier act”.15 Cases are cited which have reached each of 
these conclusions but little suggestion is made as to the factors which make 
the one or the other inference persuasive. The dilemma is often resolved in 
such a case by reference to the Regulations under the earlier statute, and the 
Committee Reports on the later one. Where a regulation has been issued under 
the earlier act in terms which the later statute rejects, the second statute 
must generally be regarded as a change in the law and not a mere clarification.1® 


® § 3.31. “ This rule ”, the authors say in a footnote, “ has been required to carry 
a heavy burden.” 

10 245 U.S. 151 (1917). 

11 § 3.06, where the authors say “ There is no doubt that the tide has somewhat 
turned in connection with these cases and the latest tendency of the courts is strongly 
against constructions which permit tax avoidance.” 

_ 12 This proposition was developed in Burnet v. Guggenheim, 288 U. S. 280, 286 
(1933), where the Court showed that the rule of strict construction is inapplicable in 
a case where a “construction that is liberal to one taxpayer may be illiberal to 
others.” 

or ste U.S. 498 (1932). 14 287 U.S. 77, 82 (1932). 

15 § 3.15. 

16 Brewster v. Gage, 280 U.S. 327, 337 (1930) ; Spring City Foundry Co. v. Com- 
missioner, 292 U.S. 182, 187 (1934). 
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But where the second statute is consistent with the regulation under the 
earlier one there is ground to suppose that Congress approved the regulation 
and intended to remove all doubt as to its validity by putting it in statutory 
form.'* Similarly, Committee Reports may indicate Congress’ understanding 
of a defect in the earlier law and of its deliberate intention to change it.18 
On the other hand, they may state expressly that only a clarification and not 
a change was intended.'® Statements of the latter sort, however, have re- 
cently been made in committee reports almost as a matter of course. As they 
are often in the nature of self-serving declarations it would not be surprising 
to find that the courts may examine them with some skepticism. 

The chapter on the Determination and Recognition of Gain or Loss on 
Sales and Exchanges of Property is a particularly useful one. Often the 
question of whether to sell or not, or the form of the sale, must be influenced 
by the amount of tax liability which will result. The sections of the statute 
governing these points are more than usually complex, and among the most 
difficult are those relating to reorganizations. Nearly eighty pages are devoted 
to the discussion of this question. Perhaps the most interesting point here 
is the authors’ attitude towards the Gregory case,?° which had been decided 
by the circuit court of appeals but not by the Supreme Court when the book 


appeared. The authors cite the case as reading into the statute a “ rather, 


startling requirement ” that the reorganization must have had some business 
purpose.2!_ They conclude that “ This limitation seems unsound.” And in a 
footnote they repeat the lamentations of other taxpayers’ lawyers.2? There 
will be, they say, “ extreme difficulty in determining whether the transactions 
are part of the conduct of the business. Such a question introduces an ele- 
ment of uncertainty into the statute which is undesirable.” Experience alone, 
of course, will show whether these fears are justified. It seems, however, 
that they have been greatly exaggerated. It is perhaps safe to prophesy that 
there are few cases (at least where the facts arose before the Gregory deci- 
sion) in which it cannot be told with ease and certainty whether the transac- 
tion was in fact the reorganization of a business on the one hand, or a 
device to distribute a substantially tax-free dividend by a closely-held cor- 
poration on the other. It is the very certainty that many so-called “ reor- 
ganizations ” of the past fall within the second class that makes the Gregory 
decision so unpalatable to those who have counselled the device. Whether 
such distributions in the future can be camouflaged behind a “ business pur- 
pose ” of course remains to be seen. 


17 Burnet v. Guggenheim, 288 U. S. 280, 283 (1933) ; McCauley v. Commissioner, 
44 F.(2d) 919, 920 (C. C. A. 5th, 1930). See also Burnett v. S. & L. Building Corp., 
288 U. S. 406, 413-14 (1933). Cf. Helvering v. New York Trust Co., 292 U.S. 455, 
468 (1934), where the administrative interpretation did not rise to the dignity of 
regulations, 

18 a | _ Foundry Co. v. Commissioner, 292 U. S. 182, 187 (1934). 

19 See H. R. Rep. No. 704, 73d Cong., 2d Sess., Ser. No. 116 (1934) 35-36, and 
Sen. Rep. No. 558, 73d Cong., 2d Sess., Ser. No. 591 (1934) 44-45, both dealing with 
a provision which became § 4o1 of the Revenue Act of 1934, and stating that “ this 
section clarifies the existing law on the subject. . 

20 Gregory v. Helvering, 293 U. S. 465 (1935), o's Helvering v. Gregory, 69 
F.(2d) 809 (C. C. A. 2d, 1934). 17.48. 

22 See, e.g., Robinson, Determining Income Tox Liability by the Taxpayer’s 
Motives (1934) 12 Tax Mac. 402; Satterlee, The Income Tax Definition of Reor- 
ganization, id. at 639. See also Hendricks, Developments in the Taxation of Re- 
organizations (1934) 34 Cov. L. Rev. 1198, 1207-08. 
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Many difficult tax questions revolve around the provisions relating to 
estates and trusts. The authors devote a long chapter of nearly two hundred 
sections to these problems. There is an interesting survey 7° of the cases on 
the question whether an instrument creates one trust with several beneficiaries, 
or a separate trust for each beneficiary with independent exemptions and 
lower surtax rates. There is here a considerable opportunity for tax avoid- 
ance ** to which Congress might well pay some heed. The authors also 
present a careful discussion of the questions arising over the allowance of 
deductions for losses, depreciation and depletion to the trustee and bene- 
ficiaries of a trust. There has grown up in these cases a peculiar distinction 
between depreciation and depletion. Although the Supreme Court has not 
decided the question it is apparently the rule that the beneficiaries of a trust 
are not entitled to any deduction on account of the depreciation of the trust 
property from amounts properly paid to them.?® The contrary result has, 
however, been established with respect to depletion.2® It seems difficult to 
find any economic distinction between depreciation and depletion,?? and it 
seems doubtful if such a distinction should have been developed in the cases. 
In a section on Trusts for a Limited Period of Years the authors state “ It 
would seem that where a trust was created for a period of years with no pro- 
vision for revocation within that period, the income would not be taxable . . . 
to the grantor.” 2® This conclusion is supported by a recent decision,?® but 
the regulations just issued under the Revenue Act of 1934 provide expressly 
that the income of such a trust is taxable to the grantor.*°° Whether this 
regulation is justified by the statute is perhaps a question. Here again Con- 
gress might well take action. A useful model might be found in the English 
provision under which the income of “ term ” trusts is taxable to the grantor 
only if the trust is for “a period which cannot exceed six years ”.3+- 

The work closes with a series of useful chapters on interesting problems, 
such as the requisites of suits to recover taxes, valuation, estoppel, res judicata, 
and the applicability of local property rules. In the discussion of suits to 


23 §§ 34.18-34.20. 

24 E.g., Lynchburg Trust & Savings Bank v. Commissioner, 68 F.(2d) 356 
(C. C. A. 4th, 1934), cert. denied, 292 U.S. 640 (1934). This case, the authors say 
(§ 34.20, n. 55), “ has substantial significance. If followed, it should permit arrange- 
ment of trust instruments which might effect substantial savings by reducing the rate 
of surtax applicable.” 

25 See, among other cases, Hubbell v. Burnet, 46 F.(2d) 446 (C. C. A. 8th, 1931), 
cert. denied, 283 U.S. 840 (1931) ; Whitcomb v. Blair, 25 F.(2d) 528 (App. D. C. 
1928). Under the Revenue Act of 1928 and later Acts the rule has been otherwise. 
See § 23(1)—(m) of the Revenue Act of 1934. 

26 Helvering v. Falk, 291 U. S. 183 eons Reynolds v. Cooper, 291 U. S. 192 
(1934). 

27 The Sinan Court itself has said “ In essence, the deduction for depletion 
does not differ from the deduction for depreciation.” United States v. Ludey, 274 

U.S. $e 303 (1927). But cf. Weiss v. Wiener, 279 U.S. 333 (1929). 
34.267. 
29 United States v. First Nat. Bank of Birmingham, 74 F.(2d) 360 (C. C. A. sth, 
1934). 

80 U.S. Treas. Reg. 86, Art. 166-1(b). 

81 FINANCE ACT, 1922, 12 & 13 Geo. V, c. 17, § 20(2)(b). Reference may also 
be made to the English provision under which term trusts created by a person for the 
benefit of his children are taxable to the settlor while the children are minors. 
France Act, 1922, § 20(1)(c). See Sophian, Avoidance a Tax by Dispositions of 
Income (1934) 78 L. J. 376, 396, 415. 
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recover taxes, there are a number of sections concerning suits upon an “ ac- 
count stated ”.32 Although the authors recognize that the decision in Bonwit 
Teller & Co. v. United States ** has been “ substantially narrowed ” in later 
cases,°* they do not seem to give a true picture of how great that narrowing 
has been. While the Bonwit Teller case was not expressly overruled in R. H. 
Stearns Co. v. United States,®> the decision there seems quite inconsistent with 
the fictional “ implied promise ” to which the earlier case gave life. That this 
has been the understanding of the courts is perhaps indicated by the fact that 
since the decision in the Stearns case there has apparently been only one de- 
cision allowing recovery on the basis of an “ account stated ”,’* while there 
have been at least a score of instances in which such recovery has been 
denied.*7 It cannot be said of the Bonwit Teller case, as of Lochner v. New 
York,®* that it was not present at its own funeral. That it was a funeral, 
however, seems fairly clear, and should perhaps have been recognized more 
explicitly in the present work. 

One of the final subjects referred to is that of res judicata. That res judicata 
is applicable to tax cases was not known until 1933 when Tait v. Western 
Maryland Ry.*® was decided. The present state of the law on this question 
seems far from satisfactory. The Supreme Court recently held that a judg- 
ment against a collector was not res judicata in a subsequent suit against the 
Commissioner,*® while the Western Maryland case, decided at the same term 
of court, determined that a decision against the Commissioner is conclusive in 
a suit against a collector. There seems to be no rational basis for such a 
distinction, and the authors share this view. They say that the effect of 
the two decisions “ is, to say the least, baffling ”’.1 They conclude that the 
Western Maryland decision “ probably represents the maturer view of the 
Supreme Court”. From this it may perhaps be inferred that they regard the 
earlier case as overruled. They do not say so, however, and the doubt they 
leave seems inescapable. The whole question of res judicata in tax cases 
merits further examination, perhaps by legislative action. At first inquiry 
there would seem to be no reason why the doctrine should not be as applicable 
in tax cases as in other types of cases. Income taxes are, however, by their 
nature recurring, and a decision may have a much broader effect than it was 
ever intended to have if it is to control the taxes of a later year under the 
rule of res judicata. As a consequence of the rule either the Government or 
the taxpayer may be compelled to appeal a decision involving a trivial amount 
of taxes (which otherwise would be settled without further litigation), be- 
cause it may involve an adjudication on some question of valuation or some 
other point which may be of great importance in some future tax year. Res 


32 §§ 51.48-51.52. See also § 51.35. 

33 283 U.S. 258 (1931). 

34 § 51.48. 

35 291 U. S. 54 (1934). The decision was foreshadowed in Daube v. United 
States, 289 U.S. 367, 370 (1933). 

ms Shipley Construction & Supply Co. v. United States, 7 F. Supp. 492 (Ct. Cl. 
1934). 

37 E.g.. Warren Steam Pump Co. v. United States, 5 F. Supp. 781 (Ct. Cl. 
1934); Mills v. United States, 9 F. Supp. 508 (Ct. Cl. 1935). 

38 198 U.S. 45 (1905). Cf. the dissenting opinions in Adkins v. Children’s Hos- 
Pital, 261 U.S. 525, 564, 570 (1923). 39 289 U.S. 620 (1933). 

= — Pocahontas Coal Co. v. Burnet, 287 U. S. 308 (1932). 

53-29. 
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judicata may also have an unfortunate consequence as a result of the present 
system of review by the Supreme Court on certiorari. The Court almost 
never grants a petition for certiorari in a tax case in the absence of a conflict. 
Suppose a case is decided against the taxpayer by a circuit court of appeals 
and the taxpayer’s petition for certiorari is denied. Thereafter a conflict de- 
velops and the point involved is ultimately decided by the Supreme Court in 
accordance with the first taxpayer’s contentions. Res judicata is as applicable 
to decisions of law as to determinations of fact. The first taxpayer therefore 
not only has lost a case which the subsequent decision of the Supreme Court 
shows he should have won, but the judgment against him, although now known 
to be wrong, is res judicata on the same question for future taxable years 
apparently without limit as to time.*? Of course the principle may work in 
favor of the taxpayer as well as against him. In either event the situation is 
plainly unsatisfactory. ; 

The mechanical construction of the work is in keeping with the high char- 
acter of its contents. The type is large enough for easy reading. The foot- 
note references are in bold face so that citations in support of points are 
readily found. The sections are arranged in a sort of decimal system with the 
chapter number before the decimal point, and the sections in each chapter 
numbered consecutively after the decimal point. The inside front cover of 
each volume contains a complete list of the fifty-three chapters, making it 
possible to find the location of desired material in very ready fashion. In 
addition, the entire sixth volume is given over to index and tables. Besides 
the comprehensive index, the table of cases lists close to ten thousand cases, 
with the citations and complete judicial history of each case. There are lists 
of all the committee reports of Congress relating to revenue acts, with refer- 
ences to the places where they are cited in the text; an index of material from 
legal periodicals; a complete table of citations of all revenue acts, of regula- 
tions, and of the innumerable administrative rulings. The work is so con- 
structed that the lawyer may find the material he needs with certainty and 
with a minimum of wasted effort. 

Just a year ago, it was said “ Some day, perhaps, our system of federal 
taxation will have become stabilized and the interpretation of our national tax 
legislation clarified and definitely settled by court decision; and then a signifi- 
cant treatise of permanent value on federal tax law can be written. But that 
day now seems far off indeed.” ** Sound as that prophesy seemed at the time, 
the present is nevertheless a significant treatise on federal income tax law. 
It seems likely that it will be of permanent value even though the system has 
not yet settled into a quiescent state. It might even be suggested that the tax 
services would do well to discard their permanent material and build hereafter 
on the work of Paul and Mertens. 

Erwin N. Griswoxp.* 


#2 This difficulty is far from imaginary. Consider the plight of the taxpayers 
who lost in Waller v. Commissioner, 40 F.(2d) 892 (C. C. A. 5th, 1930), cert. denied, 
282 U. S. 889 (1930), and in Herold v. Commissioner, 42 F.(2d) 942 (C. C. A. sth, 
1930), in the light of the subsequent decision of the Supreme Court in Palmer v. Ben- 
der, 287 U. S. 551 (1933). The development of the law often requires a martyr 
[cf. Landis, Statutes and the Sources of Law, Harvarp Lecat Essays (1934) 213; 
227] but it hardly seems necessary to perpetuate such errors. 

#8 Simpson, Book Review (1934) 47 Harv. L. Rev. 551, 553. 

* Assistant Professor of Law, Harvard Law School; Special Assistant to the At- 
torney General of the United States, 1929-1934. 
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Pustic Finance. Edited by Elmer D. Fagan? and C. Ward Macy.2 New 
York: Longmans, Green & Co. 1934. Pp. xii, 960. $4.75. 


This is an excellent selection of material, with a scope which fully justifies 
its title. Problems of expenditure, revenue, credit, and financial administra- 
tion are adequately discussed. The various excerpts are from the works of 
authoritative writers.* The editors have filled gaps and smoothed bumps 
partly by transition passages and introductions, partly by adaptations. Other 
indications of careful editorial work include lists of questions for discussion 
and of suggestions for research. Frequent bibliographical notes give much 
more convenient clues to further authority than would a single lumped bibliog- 
raphy. For this large bulk of discussion the index is too scanty, running little 
over five pages; the utility of the volume would be greatly enhanced by 
an index of the thorough-going analytical type. 

The readings are intended primarily to stimulate thinking “in terms of 
basic economic principles ” by use of “ some outstanding examples of excellent 
reasoning on fiscal problems.” * Mere current information is treated as of 
subordinate significance. This seems entirely wise; it gives the book a long- 
range value. Economics really does include some stable principles, although 
just now a good many of us seem inclined to forget that truth. We shall 
derive more benefit from pondering Professor Adams’ views of 1922 about 
the dire potentialities of tax-exempt bonds ® than from a mere summary of 
later information about the distribution of such securities® caused very 
largely by an era of quick, large private profit and likely to be reversed in the 
hoeing of the tough row on which we have now entered. But what holds true 
for economics does not necessarily hold for law, and this volume has a legal 
as well as an economic aspect. Constitutions, statutes, and court decisions 
may cramp wise adjustments or may free our hands to attempt them. Equally, 
man-made law may expressly force upon us unwise fiscal devices or guard us 
against their menace. And in these matters quite bewildering changes are 
occurring with disconcerting speed. Unlike economic law, this kind of law 
can be reversed overnight. Here, then, the policy of long range values encoun- 
ters a distinct limitation. Treatments of tax legislation and decision serve 
well only when brought as nearly down to date as possible. Examples are at 
hand in the volume under consideration. The National Industrial Conference 
Board speaks of Long v. Rockwood? as a real obstacle to state taxation,® 
and so indeed it was when the Board published its statement in 1930. But now 
that obstructive case is dead as the dodo.® Also in the year 1930 the Macallen 


1 Professor of Economics, Stanford University. 
2 Professor of Economics, Coe College. é 
3 Many names might be listed. It is enough to mention A. C. Pigou, R. T. Ely, 
Alfred Marshall, T. N. Carver, Sir Josiah Stamp, J. A. Hobson, E. R. A. Seligman, 
S. E. Leland, T. S. Adams, Allyn A. Young, and H. L. Lutz. There are also reports 
by the National Industrial Conference Board and Committees of the National 1 Tax 
Association. 

; 5 Pp. 795-800. 

6 E.g., PREVENTION or Tax AVOIDANCE, PRELIMINARY REPORT OF A SUBCOM- 
MITTEE OF THE COMMITTEE ON Ways AND Means RELATIVE TO METHODS OF PRE- 
VENTING THE AVOIDANCE AND EVASION OF THE INTERNAL REVENUE Laws, 73d Cong., 
2d Sess. (Pamphlet, 1933) 25-29. 

7 277 U.S. 142 (1928). 

8 318. 
® Fox Film Corp. v. Doyal, 286 U. S. 123 (1932). 
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case 1° worried Mr. J. P. Jensen.11 Well it might. But now Mr. Justice Stone 
has conquered that dragon and laid it neatly away in moth-balls, so far back on 
the judicial shelf that we do not expect to see it become active merchandise 
again.12 This book was published November 7, 1934. Yet the latest federal 
income tax it describes is in the Revenue Act of 1932.1% The significant 
changes and experiments brought into operation by the Revenue Act of 1934 
(approved May 10, 1934) pass unsummarized. 

Shifting the angle of comment, but still adhering to problems of tax law, 
the reviewer ventures to remark that the average economist handles judicial 
material awkwardly. He may do nothing worse than cite a case from the 
National Reporter System without giving the “ official” reference, or vice 
versa.‘* But he is quite likely to take a dictum for a holding, or to misinter- 
pret an opinion.1> He may know all too little about the relative significance 
of decisions by different courts or even by the same court under varying 
conditions. He may cite modified, overruled, or reversed cases, not realizing 
how to use the elaborate mechanical apparatus by which the lawyer safeguards 
himself against such risk. 

With all this in view, it seems a wise suggestion that the authors or editors 
of any book like that here considered should submit their copy to a capable 
lawyer, and that he should do two things for them: first and easier, check over 
all legal citations and the like to make sure they are acceptable in form and 
accurate in substance; second and much harder, write a supplementary chap- 
ter, carefully keyed into the economic material, to show as simply and briefly 
as possible the current constitutional, statutory, and judicial influences affect- 
ing application of the principles which the economists have advanced. If, to 
make the suggestion specific, Professors Fagan and Macy could have prevailed 
upon J. W. Mudge, whose paper on taxation of business corporations they 
reprint,!® to do this legal job for them, it is likely that their book would have 
contained an additional feature of unusual value. 

J. M. Macutre.* 


Crimino.tocy. By Albert Morris1 New York: Longmans, Green & Co. 
1934. Pp. xii, 590. $3.50. 

A modern “ general text in Criminology” ? should be of great interest to 
the bar. Most lawyers are quite unfamiliar with recent developments in this 
subject, especially those relating to causative factors in criminality and to 
methods of penal and correctional treatment; and there are few indeed who 


10 — Co. v. Massachusetts, 279 U. S. 620 (1929). 

11 P. 553 

12 Educational Films Corp. v. Ward, 282 U. S. 379 (1931) 5 A. 4 isco Co. Ltd. 
v. Johnson, 285 U. S. 480, 494-06 (1932). 

14 Both these faults are illustrated in the present wiih is Bg 3 n. I, 142, nn 
2, 3» | 6, and 143, ee 

5 On p. 142, n. 6, People v. MacWilliams (erroneously spelled McWilliams), 91 

ins Div. 176, 86 N. Y. Supp. 357 (1st Dept. 1904), is cited as authority on a con- 
stitutional point. In fact, the opinion expressly avoids the only difficult constitu- 
tional point by a feat of interpretation. 

16 Pp. 531-47- 

* Professor of Law, Harvard Law School. 


1 Assistant Professor of Social —, Boston University College of Liberal 
. Vii. 
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would not profit from an adequate survey of the field. The bar has been lax 
enough in grappling with the problems of criminal law administration, with 
which it is (or at least should be) directly concerned; it has been almost 
completely indifferent to the much more serious problems of crime pre- 
vention and the treatment of convicted criminals. Our law schools are, I . 
suspect, largely to blame. For the most part their students learn little of 
the administration of criminal justice, nothing of the etiology of crime, 
and nothing of penology. Yet these are the matters which are really im- 
portant to the lawyer as citizen and as legislator—not the dry bones of 
an antiquated and scholastic system of criminal law existing in the books. 
It is thus necessary for the law school graduate to supply for himself these 
defects in his training for the adequate performance of his public duties, 
and any book which affords even a partial means of doing this deserves 
careful examination. 

Professor Morris’ book is not written primarily for lawyers, and the legal 
reader will find some things in it which may cause him pain. The chapter 
on Criminals and the Criminal Law is weak; that on The Administrators 
of Criminal Justice is by no means a model; and there are some legal 
slips. Like many other lay writers on the law, Professor Morris takes 
literally what the courts say and repeats it—“the law presumes every 
man to intend what people would commonly expect to be the natural and 
probable consequences ” of his acts*; “. . . under a specified age a female 
is held by law incapable of giving her consent” to sexual intercourse.> It 
is less surprising, therefore, that he takes occasion to indulge in rather 
severe strictures on the criminal law and the bar.® But all this is no more 
than to say that the book is not written by a lawyer, and detracts little 
from its value to legally trained readers, whatever it may signify as to 


the reliability of parts of the volume for the other readers to whom it is 
primarily addressed.” 

The most significant features of the book for the lawyer are the chapters 
discussing the factors which bring about and influence criminal behavior ® 


3 By way of illustration, I quote: “. . . it is not possible to commit a battery 
without also committing an assault” (p. 16); “.. . illegitimate coitus is ...a 
crime ” (p. 144), without qualification ; “ the presumption of innocence may be lost ” 
to a convicted criminal in “ any subsequent criminal proceeding ” (p. 299). Profes- 
sor Morris’ discussion of mens rea and specific intent (pp. 12-14) is confusing; his 
statement that modern juvenile court procedure “ was boldly borrowed . . . from 
an ancient feudal equity practice, by which the crown assumed control of the prop- 
erty of minors in order to protect the rights of the overlord ” (p. 199) is at least mis- 
leading; his account of early English criminal procedure (pp. 262-64) leaves much 
to be desired. 

5 P. 17. 

E.g., pp. 315, 321. 

7 These other readers, I assume, will for the most part be college teachers and 
students of criminology. While I am not primarily concerned with discussing the 
book from the standpoint of its usefulness to such readers, I cannot refrain from 
expressing serious doubt regarding the value of the very general “ Subjects for 
Reports ” suggested in Professor Morris’ appendix, at pp. 525-51. Of what possible 
profit to a college student of criminology can be the preparation of a necessarily 
superficial and amateurish report on “The Common Law”, “A Critique of the 
Criminal Law ”, “ Night Clubs as Centers of Criminality ”, “ Sex and Delinquency ”, 
“The Fine System in Europe ”, “ Prisons and the Church”, or “The Practice of 
Penology Around the World ”? 8 Pp. 51-168. 
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and those which deal with the punishment and reformation of convicted 
persons. Professor Morris has a wide acquaintance with the important 
literature in his field, and his book should be a guide of real value to anyone 
who wishes to learn something of the more significant developments in 
modern criminology. His brief summary of the history and present status 
of penal methods in this country and abroad is excellent, and his observa- 
tions as to the probable future of American penology are pointed and valu- 
able. An appendix ?® contains a useful set of bibliographies. The one or 
two references on the subject matter of each chapter marked “ Especially 
Recommended ” 11 are unusually well selected,1? and should become familiar 
to every educated lawyer. 

The one non-legal chapter of the book concerning which I can speak as an 
expert is excellent. This is the chapter on The Economic Costliness of 
Criminals which forms part of an introductory group of chapters defining the 
task of criminology and emphasizing its importance. Professor Morris has 
avoided the tendency to cheap sensationalism which has characterized most 
discussion of crime costs,1* and has summarized accurately the available data 
on the subject.1* His discussion is well supplemented by a suggestive although 
somewhat over-written chapter on The Moral and Social Costliness of Crimi- 
nals, which stresses the proposition that crime as we know it is in large part 
‘a by-product of an industrial, capitalist society. 

The book has, to be sure, some distinct weaknesses on the non-legal as well 
as on the legal side. Professor Morris seems none too certain at times just what 
he means by “ crime”, and parts of his discussion lose point by this confu- 
sion.15 Some of his suggestions as to causative factors in criminality seem to 
me rather far-fetched, and there are a few minor inaccuracies of statement.?® 


® Pp. 297-518. 10 Pp. 553-85. 

11 These references, says Professor Morris, “ will serve together as a minimum 
reference library for those who are giving a course in criminology for the first 
time.” P. 554. 

12 Quaere, however, whether Kenny, OutTiines or Crrminat Law (14th ed. 
1933), is the best introduction to the principles of criminal law for an American 
student of criminology. Might not CLARK AND MARSHALL, LAw oF CrRIMEs (3d ed. 
1927) or MriLter, CrrmrnaLt Law (1934) be more suitable? But there is, in truth, 
no really satisfactory English or American treatise on the criminal law. Cf. Pound, 
What Can Law Schools Do for Criminal Justice? (1927) 12 Iowa L. REv. 105. 

18 But cf. pp. 20-21, where several absurd and baseless estimates are referred to 
as “ more or less shrewd guesses ”, and the Baumes Commission’s remarkable state- 
ment that the annual cost of crime in the United States is $13,000,000,000 “ exclu- 
sive of financial crime ” is referred to as a “ relatively conservative estimate ”. 

14 With Professor Morris’ temperate treatment may be compared, to their 
disadvantage, the irresponsible “ estimates ” of crime costs which are given publicity 
from time to time by persons in high places. The most recent of these which I have 
seen is the wholly baseless statement of a United States district judge in a public 
address that: “ The cost of crime in the United States during the past year has 
amounted to approximately Fifteen Billion Dollars. . . .’ See Vaught, The Com- 
merce Clause of the Constitution (1935) 21 A. B. A. J. 153, 158. 

15 Professor Morris does at one point attempt a delimitation of the field of 
crime for the purpose of criminological study which is reasonably satisfactory 
although necessarily indefinite. P. 152. But elsewhere he seems uncertain whether 
he includes in “ crime ” for his purposes any technical violation of the criminal law 
(e.g., pp. 8, 66, 75-76, 144) or whether such violators are only “ pseudo-criminals ”. 
P. 152. Compare his remarkable definition of a criminal as “ any person who, by 
due process of law, has been found guilty of committing a crime.” P. 1. 

16 By way of illustration: The suggestion that children are likely to be led into 
“repeated delinquencies” by hearing “sex words along with profanity” from 
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Moreover, there are times when one has an uneasy feeling that the author’s 
enthusiasm has outrun his judgment. Perhaps something of this is inevitable 
with an author so obviously filled with moral fervor as this one. Professor 
Morris has more the enthusiasm of the crusader than the unbiased detachment 
of the scientist. But the state of criminal law and penal administration in the 
United States today calls for the crusader as well as the scientist — neither 
alone can vanquish the spoilsmen or cope with a public opinion which vacil- 
lates between sentimentality and blind desire for vengeance. Perhaps, indeed, 
crusader and scientist cannot accomplish these things even together. If they 
cannot, fundamental reform in our methods of dealing with crime and criminals 
may have to await the Social Revolution.'* 
Smpney P. Srmpson.* 


Tat unp Scuutp. By Hermann Kantorowicz.1 Zurich: Orell Fiissli Verlag. 
1933. Pp. xviii, 339. RM. 9.60. 


The author, already well known to American students of legal history and 
philosophy, methodology and sociology, presents us here with an important 
work on the theory of German criminal law. It is easily perceptible, how- 
ever, that it is in the methodological difficulties of the problems that his 
interest has been centered. In just that sphere where the old jurisprudence 
of concepts? failed to the greatest degree he gives an admirable model of 
how to deal successfully with difficult questions of construction according 
to the methods of the Freirechtsbewegung (Free Law School) of which he 
was one of the chief founders some thirty years ago.* He endeavors to show 
that these methods by no means —as the opponents pretended — renounce 
the art of logical construction, but only replace a wrong logic by the right 
one which, besides, is to be checked effectively by the application of teleo- 
logical interpretation.* 


adults (p. 115) seems far-fetched, as does the idea that the reform of high school 
curricula (including the elimination of algebra from the curriculum) might help 
to prevent criminality. P. 182. Moreover, I have great doubt as to the notion 
that a “socially progressive” bar can be developed by “ Pre-law school require- 
ments of study in sociology and psychology”. P. 293. The author’s definition of 
racketeering as “ the exploitation of merchant or employee associations by violence 
for personal gain under the guise of building an apparently useful codperative organi- 
zation” (p. 37) is much too narrow. Cf. NATIonAL CoMMISSION ON LAw OBSERV- 
ANCE AND ENFORCEMENT, REPORT ON THE Cost OF CRIME (1931) 407-09. And it is 
certainly inaccurate to say without qualification that sheriffs do not in practice 
concern themselves with the pursuit and arrest of criminals, however true this may 
be in the larger cities. P. 228. ‘“ Legal capital punishment ” has not been abolished 
in Russia (p. 329); although such punishment for homicide has been. And it is 
not true that: “ Under truly indeterminate sentences . .. pardons would be 
unnecessary.” P. 469. 

17 See Professor Morris’ valuable discussion of The New Base and the New 
Purpose of Russian Penology. Pp. 492-94. And cf. Lask1, Law AND JUSTICE IN 
Sovrer Russia (1935) 18-21, 25-29. 

* Professor of Law, Harvard Law School; Consultant on the Cost of Crime, 
National Commission on Law Observance and Enforcement, 1929-1931. 


1 Professor of Law in Freiburg and Kiel, 1908-33; Visiting Lecturer, London 
School of Economics and Political Science, 1934-35. 

® See Kantorowicz and Patterson, Legal Science —A Summary of Its Meth- 
odology (1928) 28 Cor. L. REv. 679, 700, n.63. 

3 Id. at 698-700. 4 P. 33. 
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The book is, moreover, a valuable contribution to the doctrines of mens 
rea and of participation (Teilnahme). The author examines the question 
whether mens rea is a quality of the action as such or only of the actor per- 
sonally. In other words, does the requirement of guilt belong to the con- 
ception of crime (or punishable action) itself so that there is no crime at 
all if the actor did not act with a guilty mind? The practice of the German 
criminal courts as well as the prevailing doctrine of criminal law answered 
the question in the affirmative, drawing several unfortunate consequences.® 

One very striking example of the unreasonableness of this doctrine is fur- 
nished by Section 139 of the Penal Code which provides: “ Any one who has 
credible knowledge of the purpose to commit high treason, treason, a coinage 
felony, murder, robbery, kidnapping, or a felony dangerous to the public 
at a time at which the prevention of the crime is possible, and omits to give 
notice thereof in time to the magistrate or the person who is threatened 
by the crime, shall be punished by imprisonment with labour, if the felony 
or a criminal attempt thereat is committed ”.6 Such forbearance is re- 
garded as not punishable if the crime, the imminence of which was not an- 
nounced, had been committed without mens rea. It is, of course, universally 
acknowledged that such decisions are strongly contrary to the requirements 
of a reasonable administration of justice, but the German courts and writers 
believe themselves to be bound by the wording of the statute as well as 
by Section 50 of the Penal Code which runs as follows: “If the law raises 
or lessens the criminality of an act according to the personal qualities or 
circumstances of the person who has committed the act these peculiar con- 
ditions are to be imputed to that author or that participator (joint author, 
instigator, or assistant) in whom they exist.” The old spurious logic deduced 
from this provision that such personal qualities of the actor which exclude 
entirely his culpability, as, for instance, insanity, must benefit also the aider 
and abettor. This argument the author refutes by a very skillful and con- 
vincing deductio ad absurdum." 

He proves that this doctrine, which he calls the “ objective” theory of 
mens rea, is wrong in toto even from the point of view of the present law. 
He develops a “ subjective ” theory — subjective, because it deals with the 
question of guilty mind with regard to every individual participator separately, 
and not to the action as a whole. This theory leads, without much difficulty, 
to the result that the participator can be punished even if the principal has 
fulfilled only the objective, not the subjective, requirements of the statute 
in question. 

Proceeding from this theory, the author, furthermore, makes laudable 
endeavors to bring into order the embarrassing multiplicity of formulations 


5 For example, the prevailing interpretation of § 49 of the German Penal Code 
is that if the principal acted without mens rea it is impossible to punish his aider 
and abettor regardless of the latter’s state of mind. However, unreasonable ac- 
quittals of persons charged under § 48 with inciting a crime are avoided by the 
concept of mittelbare Taterschaft (indirect authorship by an innocent agent). 

6 Translations are from Drace, THE CrrmMinaAL Cope OF THE GERMAN EMPIRE 
(1885). 

7 Pp. 88-89. The makers of the various German Draft Codes thought it 
necessary to suggest special provisions for excluding the aforesaid results. See, ¢.g., 
$§ 31, 199(II), and 353 of the Draft Code of 1930, and Report OF THE OFFICIAL 
Committee (1934) 83. In one case the present law contains such a provision. 
Jugendgerichtsgesetz (Children and Young Persons Act), 1923, § 4. 
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found in German criminal statutes which, hitherto, under the name of 
Strafbarkeitsbedingungen (special conditions for the applicability of some 
penal statutes) have been the bogy of the German criminologists. Although 
the German Penal Code does not contain a provision like Article 44 of the 
Italian Code, certainly in German law also the principle is valid that the 
mens rea need not embrace the aforesaid conditions. Beyond this, however, 
it may be doubtful whether it is possible to discover any other characteristics 
common to these conditions. The author gives some very instructive tables 
which show the amazing variety of opinions. 

Space does not allow me to go further into the author’s sagacious and con- 
vincing arguments dealing with peculiarities of German criminal law. It 
must, however, be emphasized that even among these parts there are many 
interesting methodological digressions. For instance, dealing with Section 
4 of the Jugendgerichtsgesetz, he fights against the inveterate mistake that 
exceptional statutes (Ausnahmevorschriften) must be strictly interpreted. 
“ Not the exceptional statute as such ”, he writes “‘ must be strictly interpreted, 
but only the antiquated statute which is opposed to the spirit of the law ”.® 
A progressive statute must be liberally interpreted, with a reservation, of 
course, as to the prohibition of analogy.1° Here, as in many other places, 
the author bases his remarks on the Free Law doctrine, a discussion of which 
lies beyond the scope of this review. 

HERMANN MANNHEIM.* 


Cases ON LaBor Law. By James Landis.1 Chicago: The Foundation Press, 
Inc. 1934. Pp. xiv, 718. $7.50. 


This compilation of materials on labor law by Mr. Landis is, except for 
mimeographed collections, probably the most recent in the field. This should 
commend it to the attention of those who want to use such materials either in 
a law school curriculum or for other professional purposes. The book does 
not, however, contain the Houde Engineering case ? or the Weirton Steel Com- 
pany case,® decisions involving the construction of section 7(a) of the Na- 
tional Industrial Recovery Act; * for they had not yet appeared when Mr. 
Landis compiled the authorities. 

The compiler has built his selection of case and statutory material around 
the concept of group or concerted action of working classes. He says: “ The 
problems of labor law, as popularly conceived today, apart from such issues 
as group themselves about the constitutionality of social legislation, at bottom 


8 P. 234 et seq. 

® P. 64. (Translated by the reviewer.) 

10 German Penal Code § 2. 

* Formerly Judge of the Court of Appeal, Berlin; Professor of Criminal Law, 
University of Berlin; author of various books and articles in legal periodicals. 


1 Professor of Law, Harvard Law School; member of the Securities Exchange 
Commission. 

2 Matter of Houde Engineering Corp., 1 NLRB 35, Aug. 30, 1934, Note 
(1935) 48 Harv. L. Rev. 630, 632. 

3 United States v. Weirton Steel Co., 2 U. S. L. Week (March 5, 1935, at 633 
(D. Del. 1935). 

4 48 Srat. 198, 15 U. S. C. A.§ 707 (a) (1933). 
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resolve themselves into a consideration of the extent to which combinations 
may pursue variant policies. The element of concerted effort as distinguished 
from individual action dominates the field. . . .”° This major premise ex- 
cludes, then, any consideration of industrial harms or of legislation designed 
to improve the status of laborers, such as unemployment insurance enact- 
ments.® In some eleven chapters the author divides the data into the follow- 
ing heads: Historical Introduction (a summary of English statutes, beginning 
with the Statute of Labourers, 1351,7 and ending with the modified Trade 
Disputes and Trade Unions Act, 1927,° and a discussion of early English and 
American decisions dealing with the group activity of laborers); General 
Theories (whether motives of malice affect the legality of acts by a combina- 
tion); Interference with Advantageous Relations (topics such as inducing 
breach of contract, inducing termination of a relationship, and legislative in- 
terference with anti-union contracts); The Conduct of a Striker; The Ends 
for which Men May Strike; The Trade Agreement; The Boycott; The Union 
Label; Federal Intervention in Labor Controversies; Employer Interference 
with the “ Right” to Work; Employer Interference with the “ Right” to 
Trade. In these various chapters, with the exception of the first two, there 
are largely only American decisions and statutory precedents, and no attention 
is given to British cases. The compiler in his preface states that “ Only rarely 
is reference made to continental authorities, for the basic assumptions of con- 
tinental law are generally so foreign that comparison of detailed applications 
is frequently fruitless.”® Undoubtedly the author refers to non-British 
authorities, but a similar reason may also have motivated him to ignore Eng- 
lish cases. More prominence might well have been given to Conway v. 
Wade 1° and the Vacher case,11 as well as to National Sailors’ and Firemen’s 
Union v. Reed,}? all of which Mr. Landis used only briefly in footnotes on 
pages 25 and 26 of the Historical Introduction. Evidently he felt that more 
practical interest lay in American decisions. 

A feature of this compilation is the inclusion of extra-legal materials in the 
form of comments upon decisions of courts and upon the judges themselves. 
On pages 141 et seq., there is discussion pro and con, taken from various pub- 
licists such as Senators Borah and Wagner, relative to the rejection by the 
United States Senate of Judge John J. Parker as associate justice of the Su- 
preme Court partly because of his decision in the Red Jacket Coal case.1* On 
pages 181 and 182 appears some “ Material upon the Policy of Exacting Anti- 
Union Contracts ”’, all of which is apparently condemnatory of the decision 
of the Supreme Court in the Hitchman case; 1+ only a brief reference is made 
in a footnote to a “ collection of opinion evidence as to the social justifiability 
of anti-union contracts.”25 In footnotes on pages 228 and 229, there is 


5 P. viii. 

® The reviewer has included all these topics in his Cases on INDUSTRIAL LAW 
(1928). Some of them are included, also, in Sayre’s CAsEs on LaBor Law (1922). 

7 25 Epw. III, St. 1. 

8 17 & 18 Geo. V, c. 22. 9 P. viii. 

10 [1909] A. C. 506. 

11 Vachtr & Sons v. London Society of Compositors, [1913] A. C. 107. 

12 [1926] 1 Ch. 536. 

18 International Organization, U. M. W. A. v. Red Jacket Consol. Coal & Coke 
Co., 18 F.(2d) 839 (C. C. A. 4th, 1927). : 

a — Coal & Coke Co. v. Mitchell, 245 U. S. 229 (1917). 

182n, 
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material relating to attempts by employers to prevent communication of in- 
formation by pickets. And, on pages 541 to 542, extracts from the Con- 
gressional Record containing an interchange of views as to the legality of the 
secondary boycott are inserted. Throughout the volume, wherever a dissent 
of Mr. Justice Brandeis occurs, it is usually given in full, probably because of 
the excellent documentary data presented therein, and perhaps also: because 
of the fact that the compiler has dedicated this collection to the learned justice 
himself. Despite the inclusion of all these extra-legal materials, I find no 
extracts from, or mention of, the excellent Report of the Chicago Bar Associa- 
tion filed on March 2, 1932, with the Borah Committee considering the nomi- 
nation of Judge Wilkerson as a circuit court of appeals judge. This material 
might well have been referred to, at least at the end of the reprint on pages 
262 to 265 of the permanent injunction granted by that judge in United States 
v. Railway Employees’ Dept., A. F. of L.1* 

The Historical Introduction of 37 pages is an admirable presentation by 
Mr. Landis himself of the statutory developments in England up to 1927 and 
in the United States from 1800 to 1890; and numerous decisions are briefly 
referred to. This section might well have contained some reference to the 
international development of labor activities brought to view by Vabre in 
his volumes devoted to Le Droit International du Travail,1* published under 
the auspices of the University of Lyons. The author may justify this exclu- 
sion on the ground that the last century concerned itself mainly with the 
problem of improving the status of laborers and not with their group activities. 
But while this may have been the primary objective, it is also true that group 
action by laborers during this period has effected the organized labor move- 
ments in important industrial countries. 

I concur with the compiler that the question of group action of laborers 
presents legal phenomena which merit special treatment in our legal curricula 
and in our casebooks. It is always difficult to draw lines of demarcation for 
pedagogical purposes which do not invade the field of some other study. In 
compiling my Cases on Industrial Law, I was impressed with the uniqueness 
of the legal relationships growing out of modern industry, and I sought to 
collect juridical material accordingly. Mr. Landis has narrowed this field 
considerably by grouping his data primarily around a distinct phase of modern 
industry, concerted action of laborers. I do not find any included material, 
however, devoted to criminal syndicalism or to statutory restrictions on the 
right to strike, such as the now more or less defunct Kansas Industrial Court 
Act.18 Examples of both these legal phenomena might well have been in- 
cluded in chapter IV (The Conduct of a Striker) or chapter V (The Ends for 
Which Men May Strike). And at the close of the fourth chapter, where the 
Federal Anti-Injunction Law of March 23, 1932,° limiting the power of fed- 
eral courts to issue injunctions against certain forms of concerted labor activity 
is set out, there might well have been placed some extra-legal materials to 
indicate the views of those who opposed enactment of such an act or had 
doubts of its constitutionality, even though it may be assumed to be constitu- 
tional. In fact, may one not question whether the omission of all these sub- 


re 978 (N. D. Ill. 1923). 
1923). 
= Kan. Rev. Stat. ANN. (1923) §§ 44-601 —-660, amended (Supp. 1933) § 
44-6o1a. 
19 47 Strat. 70, 29 U. S. C. A. §§ ro1-15 (1934). 
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jects, as well as the relegation to the footnotes of data of an anti-labor nature, 
does not indicate a rather veiled pro-labor viewpoint on the part of the com- 
piler? At least, that appeared to be the situation in the eyes of the reviewer. 
While one may not condemn the casebook because of this possible point of 
view, one should keep it in mind when using the book. 

On the whole, Mr. Landis has brought together a valuable collection of the 
legal literature relating to the group aspects of labor relations. In my judg- 
ment, an important contribution of this compilation is that it is the most 
recent collection of the standard existing materials on labor law, industrial 
law, and the labor aspects of constitutional law. There is, moreover, an ex- 
cellent index, the type is quite readable, and the volume itself is of convenient 


E. F. ALBERTSWORTH.* 


Year Booxs or Henry VI: 1 Henry VI. (A.D. 1422). Edited by C. H. 
Williams.1 London: The Selden Society. 1933. Pp. lx, 196. 2/12/6. 


Sergeant Maynard, though delighted in the old Year Books, can scarcely 
have preferred to any comedy the “ barren” first part of Henry VI. Nor is 
that barrenness of legal thought, as exemplified in the vulgate edition for these 
years, wholly mischance. The very insecurity of the political structure jeop- 
ardized by the “ soaring ambitions of Humphrey, Duke of Gloucester ”, pro- 
duced no outstanding bench or bar; indeed, in the early period there was no 
leader who had arrived at a deserved eminence, a man to adorn any judicial 
tale. Moreover, with the novelty of the times,” only a routine grist of minor 
litigation, for the most part, came before the cautious judges. 

If, then, justification were perhaps necessary for the issue by the Selden 
Society of a volume containing simply thirty-odd cases of the sort, presum- 
ably it is to be found generally in the project for publication of fifteenth- 
century Year Books. The feudal background of the Lancastrian experiment, 
the increase from five to seven in the membership of the Common Bench at 
the start of the reign and the probable existence of unpublished manuscript 
authority for other terms are all persuasive factors. Fitzherbert’s usual plan 
of grouping material under the various titles, beginning with the cases of 
Henry VI’s time, tends also to make these years of interest to historians ex- 
ploring medieval sources by conning the pages of the Graunde Abridgment. 
As against such considerations, however, there is the real and pressing need 
of “ purging” (to use Bacon’s phrase) the Year Books of Edward II, and 
printing the unpublished ones of Richard II; it may scarcely be sound policy 
to devote overmuch effort and expense to the less urgent task. More 


* Professor of Law, Northwestern University Law School; author of SyLiaBus 
ON THE Law oF INDusTRIAL INyuRIES (1925) ; THE LAw or Traves DisPuTE (1926) ; 
TRADE REGULATION (1927); CASES ON INDUSTRIAL LAw (1928). 


1 Reader in Constitutional History, University of London. 

2 As illustrative of legal curiosities of the period, the editor mentions the infant 
king’s hiring a governess, “ with the advice and consent of his council” the lady 
being protected from possible future complications of treason by express permission 
accorded to chastise the royal person from time to time, whenever due and proper. 

3 See ANNUAL SuRVEY OF ENGLISH LAw, 1931 (1932) 9: “. . . nor does it seem 
that there is any particular urgency for the publication of the fifteenth-century year 

ks, in view of the fairly good condition of the black letter texts.” 
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broadly, whether a degree of favoritism should be shown to plea rolls over 
Year Books is rather a futile issue, even from the angle of their relative merits 
and usefulness, with the tons and tons of documents available in the centuries- 
old accumulation. Certainly the identification method now followed in 
reéditing Year Books is the most practicable approach to the problem, at least 
for the time being.* 

The introductory discussion of manuscripts examined in preparation of the 
current volume serves to confirm the theory that, after the era of the first 
Edwardians, the report gradually became standardized.’ The differences are 
_ more in detail than in substance (excepting the inferior and later manuscript 
D), as cursory inspection of the editor’s footnotes readily reveals. The sec- 
ondary sources of the Pynson and vulgate black letter editions have been 
judiciously consulted by the editor, and preference properly had for the 
latter’s text. The newer emphasis upon record material has been thoroughly 
commendable, granted the identification over roughly the decade searched 
be reasonably successful; unfortunately, there are many doubtful instances.® 
Yet surely a policy of printing more than barely the one plea roll recording 
the issue, as in earlier volumes, should not have required the excuse of 
paucity of Year Book cases: it is an obvious and most desirable improvement. 
In fact, the single criticism that might be urged in the editor’s selection of 
material has to do with his cavalier treatment of the abridgments. Possessing 
manuscript Year Books that have not survived and books of an earlier date 
than now known to exist, Fitzherbert frequently will supply both reasoning and 
pith for ambiguous texts found elsewhere.’ Beyond a concordance of the 
present edition, apparently corrected from the vulgate, little if any use has 
been made of that great work, the editor ignoring a suggestion heretofore 
made that the earliest printed text may well represent a better manuscript 
than any at hand. The headnotes might better have come from Fitzherbert 
than the later source chosen, for his text never degenerates into slovenly ex- 
pression or loose periphrasis. 

Granted English law is temperamentally conservative, and never more 
conservative than in a period of stress and change, brief sober discussion of 
questions of “ austerely technical nature” is to be anticipated in these cases 


4 The editor proposes as a future compromise the publication of the Year Books 
of the fifteenth century, along with companion volumes containing corresponding 
rolls of the cases coming to issue, but with translations omitted. P. xlvii. 

5 Y. B. 13 Ricu. II (Ames Foundation, 1929) xiv. 

6 For example, the record of Prior of the Hospital of St. John of Jerusalem v. 
Giles (?), (p. 20) looks questionable. Obviously, De la Pole v. Cok (?) (p. 42), 
which was adjudged in the Common Pleas before Thirning, C. J., and Robert 
Hull (?), J., must have been decided prior to 1413, the year of the former’s death: 


the plea roll of a decade later is not apt to refer to it. The chancery petition — 


appended to Ponynges v. Knyvet (p. 15) is of inconsiderable value. No doubt, 
with excessive formalism in the rolls already correlated with fees (p. xliv), and 
fictions constantly employed (p. xlvi, and Note, p. 34), the job is a tremendous 
one for any average-sized Year Book. 

7 WINFIELD, Cuter Sources or Lecat History (1925) 231: “ It took 
in scores of cases which never found their way into the printed Year-Books, and it is, 
at the very least, to be bracketed as a primary authority with them for many other 
cases. 

8 See Book Review (1932) 48 L. Q. Rev. 111, 115 (H. G. R.). 
® P. 95. Fitzherbert (Abridgment, Droite 1) adds the interesting information 
that it was held a good plea to aver the champion was a villein. Cf. PLUCKNETT, 


of Henry VI. Even so, the issues are not uninteresting. In Tilliol v. Percy® . 
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there is a most valuable account of the ceremonial rites incident to trial by 
battle of a writ of right, coupled with the privilege of the barons to be amerced 
by their peers: the fact that the material has long been familiar to historians 
by no means destroys its value here. From the angle of the criminal law of 
the time, Rex v. Excestre}° adds a new common-law aspect to the offense 
of treason, by convicting of that crime when a prisoner already outlawed for 
felony is again attainted (for the felony of breaking prison and liberating 
traitors there confined); curiously, statutory confirmation followed soon 
after. Rigid adherence to strict doctrines of pleading occurred in one Note 
of a departure,!* yet the point was wholly overlooked in another instance.** 

On the whole, the editor has performed the laborious and ungrateful task 
of editing Year Book manuscripts in a most satisfactory fashion, minor errors 
becoming apparent only after more or less meticulous examination. Pre- 
sumably, in his forthcoming volume on the cases of 2 Henry VI, the editor 
will have better fortune in his identification of plea roll material. 


Wiu1aMs, jr.* 


BritisH Pusiic UTmiTies AND NATIONAL DEVELOPMENT. By Marshall E. 
Dimock.t Chicago: University of Chicago Press. 1934. Pp. 349. 
$3.25. 

The object of this book is announced by the author to be “ an effort to re- 
unite economics, public administration, law, and philosophy in the considera- 
tion of British public utilities ”,? including railways, posts, telegraphs, tele- 
phones, electricity and broadcasting. It is actually a smoothly written and 
very useful handbook of about 100,000 words, of interest to those seeking a 
broad survey of the British utility field rather than to those who want to go 
much below the surface of things. 

Mr. Dimock as a discriminating political scientist recognizes that the future, 
and possibly the salvation, of democratic government lies in our ability to 
conceive varieties of detached operating agencies through which we can carry 
on increasingly complicated governmental functions in workmanlike fashion 
and which would be somewhat aloof from the hurly-burly and necessities of 
party politics. It is this urge which has led us here at home to set up state 
public service commissions and workmen’s compensation boards as well as the 
Interstate Commerce Commission. And the recent Tennessee Valley Author- 
ity even more broadly illustrates both tendency and objective. 


Concise History or THE Common Law (1929) 105, n.1: “ Trial by battle in civil 
actions was so popular that even so late as 1376 the Commons in Parliament 
prayed that it might be allowed in the Court of Exchequer. 3 Rot. Parl. 337.” 

10 P. 69. Fitzherbert (Abridgment, Corone 2) adds, “ pur lauantage le roye”. 
Ma — v. Abbot of Shrewsbury, Y. B. 13 Ricu. II (Ames Foundation) Michs. 

o. 6. 

11 2 Hen. VI, c. 21 (1423). 

12 P, 34. 

18 De la Pole v. Cok (p. 42). See Y. B. 5 Hen. VII, Pasch, No. 8, contra. 

* Professor of Law, West Virginia University. 


. Sonate Professor of Political Science, University of Chicago. 
12. 
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The appointment of boards and commissions, whatever their title and 
however broad their field, has no significance in itself. It is well for us to 
remember that we have just passed through an era in this country in which 
hundreds of functional boards have been eliminated in an effort to improve 
the efficiency of state government. Then, too, we are in a period of general 
disillusionment about our public service commissions. Even those of us who 
have defended regulation, sometimes to the point of preferring it, as a system, 
to public ownership, find the bases of our faith slipping as day by day we read 
the details of how the state commissions — almost the best of them — are 
failing us in important ways. 

So, whether it be at home or abroad, our analysis of these agencies to be 
helpful to the student of government must include the elimination of what 
has been tried elsewhere and found to be deficient as well as the consideration 
of what is novel and promising. Frankly, therefore, in the light of our own 
experience, I wonder how much an architect of American political institutions 
has to learn from even the most painstaking and discriminating account of 
such commissions as the London Passenger Transport Board and the Central 
Electricity Board (C. E. B.), especially where, as here, the latest and best 
tools of the political scientist, figures and statistics, have been used hardly 
at all. 

There has undoubtedly been a good deal of enthusiasm in England for 
C. E. B., but the. only solid basis for it to date is that it provides the mechanism 
for effecting certain wholly technical reforms, such as the elimination of ineffi- 
cient generating stations, the development of a logically designed transmis- 
sion system (popularly known as the “ Grid”), and the standardization of fre- 
quencies. These are the logical and inescapable outcome of electrical industry 
practice and have little to do with government. The concept back of the 
“ Grid ” is that current is to be generated in the more efficient and better lo- 
cated stations and transmitted most economically to the centers of distribu- 
tion. The set-up in theory gives the government control of transmission. So 
far, so good, of course. 

But the test of a monopoly service is what it does to the ultimate consumer. 
Our author tells us that he rather thinks the British electric service agencies — 
public and private — will make more money under the new system than before. 
He has, however, discovered nothing to lead him to think that rates to the 
ultimate consumer will be correspondingly reduced. In fact, there is no rate 
regulation in England in the electrical field at all comparable to the supposed 
American methods. The British regulate through the setting of maximum 
prices; and this sort of control is our state regulatory system at its worst. 
The new law, we are told, “has narrowly limited the amount of the public 
undertakings’ surplus which may be applied in aid of local taxation and pro- 
vides that the major portion of the surplus shall go to reducing charges and 
toward paying off capital loans.” * This is obviously a step in the right direc- 
tion, but curiously enough our author considers this rather left-handed method 
of holding down rates as “ another case of unfair discrimination against the 
municipal services.” * Ina recent report of the committee of the New York 
legislature investigating ufilities, the opinion was expressed that “Grave 
doubts exist as to the propriety of using any surplus that may arise in the 


3 P. 249. 4 Ibid. 
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operation of the municipal plant for any purposes other than the reduction 
of rates.” 5 

In view of the high percentage of public ownership in the electrical field in 
Great Britain, one would expect some telling “ yardsticks ”. In fact, however, 
nowhere in Great Britain can be found anything approaching the records made 
by our own Seattle, Tacoma, and Los Angeles, or by the Province of Ontario 
and the City of Westmont in the Province of Quebec. The fact that these 
plants use water power by no means explains the difference in rate levels. 

Society in the long run cannot afford to permit private capital and private 
agencies to perform monopoly services without fairly rigorous supervision and 
regulation. How long private capital would remain interested under such a 
system is a question; but only by adopting it can we square our consciences 
with Woodrow Wilson’s dictum that “ private monopoly is indefensible and 
intolerable.” As a matter of fact, what has been done in this country, and 
even more in Great Britain, is to handicap the regulatory process at every 
turn. Perhaps no better illustration of this hampering can be cited than that, 
on the plea of not interfering in the management of these enterprises, we re- 
frain from imposing on them the responsibility for cost-finding. Here is a 
modern managerial mechanism the efficiency of which is generally recognized 
throughout private industry — one without which, under present day competi- 
tive circumstances, such industries could probably not survive. Nevertheless, 
repeated investigation has failed to reveal a single public utility at home or 
abroad which practices cost-finding with any approach to the quality found 
in competitive industries. Possibly the Hydro-Electric Commission of 
Ontario should be considered an exception to this otherwise universal rule. 
Instances of our failure to do the obvious in regulation could of course be 
multiplied. 

Again, anyone who has had close relations with public service commissions 
realizes that their action, under the best of laws, is largely conditioned by 
their personnel. I think I am safe in saying that, among the appointees to 
C. E. B., there has not been one who primarily represents the point of view of 
the consumer, of labor, or of public ownership. One man on this board of the 
type of Fred B. Henderson, alderman and philosopher of Norwich, England, 
might give us something to write a book about. Every allowance should be 
made for the high standards of public service normally to be expected of 
British business men. Nevertheless the American equivalent of the C. E. B. 
would be about like a committee of the U. S. Chamber of Commerce appointed 
by a high-minded, public-spirited president. My point here is that changes in 
the form of public control agencies which make no advance on either the gov- 
ernmental or the technological art, have little significance in times like these, 
even though such agencies are impressively labeled “ public utility trusts ”. 

The reason, of course, why our commission set-ups, the boards appointed 
by a chamber of commerce president, and even the C. E. B. do not plan and 
manage from the viewpoints of labor, consumer, and public ownership — do 
not make the matter one of government and of public welfare —is that in 
Great Britain as well as in the United States every move heretofore has been 
retarded by the assumption that the interests of ownership must be safe- 
guarded. Therefore the instruments are impotent to serve the public interest 
either (a) because there are limitations in their structure, functions, and 


5 Feb. 12, 1935, at 11. 


| 
| 
| 
| 
| 
| 
| 
| 
| 
| 


1935] BOOK NOTES 


powers, or (b) because personnel are appointed who, whatever their powers, 
can be trusted to make these instruments function in the interest of private 
ownership. 

While an explanation is given of the C. E. B.’s price plan respecting the pur- 
chase of bulk energy, nothing is said of the policy which has been adopted in 
fixing the “ Grid” tariff. The bold stroke of finance — suspension of sinking 
fund and capitalization of interest — dealt in devising this charge, based as it 
was on a forecast of demand for a ten-year period and an adjustment of the 
price to this demand with narrow margins of safety, is one of the most signifi- 
cant examples of economic planning. Something of the same long range atti- 
tude will have to be adopted by us in certain utility areas — rural electrifica- 
tion for instance —if we are to cope adequately with the difficulties born of 
the business man’s balance sheet and its twelve-months’ point of view. 

At several points the writer takes cognizance of the unsatisfactory state of 
electricity distribution and of the failure of the existing system to drive the 
economies and benefits of the “ Grid” home to the ultimate consumer for 
whom it was intended. But at no place does he dip deep into this troublesome 
problem. Furthermore, the imposition by the Central Electricity Board of a 
sliding scale of prices and dividends (a privilege granted in the Act of 1926 
which created the Board *) is not mentioned. While one may entertain grave 
doubts as to the efficacy of this method of price-fixing, it seems that some dis- 
cussion should have been allotted to it. Peculiarly a British device, it has 
been in use among the gas companies since 1875, among the electric power 
companies since 1900, and among certain retail electric companies in the 
County of London since about 1926. Not only is this device ignored by the 
writer (aside from a single paragraph on gas price control), but so likewise is 
the method of control by fixation of a maximum price for certain classes of 
service. 

If this review has seemed to stress electricity it is because in this field 
British utility regulation, and in some aspects operation, I believe, is seen at 
its best. That this volume is not more suggestive to American readers lies 
largely in the fact that pertinent material was not available. 


M. L. Cooxe.* 


BOOK NOTES 


Cases ON MUNICIPAL Corporations. By Murray Seasongood. Chicago: 
Callaghan & Co. 1934. Pp. xviii, 713. $6.00. 


Instructors in this subject will welcome this well-arranged collection of 
cases with its concise presentation, in the language of present-day courts, of 
old as well as new problems. The great majority of decisions included were 
rendered within the past decade, many since 1930. As indicated by the 
author’s preface, the book is designed for a one-semester course embracing the 
usual thirty hours. Many of the eleven chapters or their subdivisions begin’ 
with brief excerpts from text writers and leading cases, and with citations of 
law review articles. These serve to enable the student to grasp, at the outset, 


6 Erectriciry (Suppry) Act, 1926, 16 & 17 Geo. V, c. 51. 
* Director, Water Resources Section, National Resources Board. 
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the nature of the problems involved in the subsequent cases. Notes are 
interspersed with copious citations of the authorities dealing with analogous 
questions. It is, of course, never feasible to eliminate constitutional law from 
a study of the law of municipal corporations; and, where such questions arise 
primarily with regard to cities, they may well be included in such a book as 
this. Now that some of the leading states have amended their constitutions 
for the express purpose of conferring upon their municipalities the power of 
excess condemnation, and others are contemplating the move, the author has 
properly seen fit to give the latest holdings on this subterfuge for the financing 
of public improvements. Other modern and practical questions which have 
of late regularly arisen in litigation pertaining to cities are dealt with under 
separate headings such as Home Rule, Initiative, Referendum and Recall, 
or The Merit System. To render this possible, no doubt there had to be a 
curtailment of materials on such matters as liability in quasi-contract and 
other more academic points. Existing conditions indicate that the problems 
of taxation and defaulted bonds, and possibly of bankruptcy, will be the chief 
battle grounds in municipal litigation for years to come. If any adverse criti- 
cism is to be lodged against the book under review, it would seem to be that 
these vital subjects are not more specifically and elaborately dealt with. 


MONEYLENDING IN GREAT BriTAInN. By Dorothy Johnson Orchard and 
Geoffrey May. New York: Russell Sage Foundation. 1933. Pp. 185. 
$2.00. 


Anti-usury statutes are born of the emotional urge to effect social reform 
by protecting the gullible borrower, but unfortunately they seldom achieve 
more than a temporary and ineffectual compromise of the conflict between 
the law of God and the law of supply and demand. This history of the Eng- 
lish regulation of non-commercial loans traces the events which have cul- 
minated in the latest compromise, the English Moneylenders Act, 1927, 17 & 
18 Geo. V, c. 2. Since the Russell Sage Foundation is the sponsor of the 
Uniform Small Loan Law (reprinted at p. 162), it is evident that this book 
was written with a purpose. Nevertheless, the authors have avoided the con- 
tentiousness of the crusader and have written a thoroughly dispassionate and 
scholarly study. Their sole fault is that in their effort to abstain from emo- 
tionalism they have deleted all the drama. For the casual reader, therefore, 
this book has little fascination. However, for one interested in remedying 
the deplorable conditions in the American small loan business, it is a valuable 
handbook. 


Tue MeEpDICOLEGAL Necropsy. Edited by Dr. T. B. Magath. Baltimore: 
Williams & Wilkins Co. 1934. Pp. 167. $2.50. 
We have all read in detective stories of the medical examiner who tells from 


cursory examination how long the murdered man has been dead, and what it 
was that killed him. This book reports the symposium on medicolegal prac- 


.tices and autopsies held by members of the American Society of Clinical 


Pathologists last year. By far the largest part of the time was devoted to these 
often-dramatized autopsies in violent deaths, interesting only to the specialist 
or to the morbid. But the lecture on the medicolegal system of the United 
States, by Dr. Schultz, should be of interest to law reformers. He insists that 
the office of the coroner is obsolete, that he should be replaced by a trained 
medical examiner, not politically appointed, but holding office during good be- 
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havior. Then, perhaps, “ crowner’s quest law ” would not be the joke it was 
to the gravedigger in Hamlet. Boston, New York, and Newark have made 
notable progress along this line. The discussions collected by Dr. Magath, by 
their very technicality, show the need for such reform in other cities, for the 
substitution of civil service for patronage is necessary to fill these technical 
positions with trained men. 


BOOKS RECEIVED 


Arr-Law — OUTLINE AND GuIDE To Law oF Rapio AND AERONAUTICS. By 
Howard S. LeRoy. Washington: Randolph Leigh Pub. Co. Pp. 120. 
$3.00. A bibliographical survey of the materials on air law. 

BETTER GOVERNMENT PERSONNEL. New York: Whittlesey House, McGraw- 
Hill Book Co. Pp. x, 182. $2.00. The conclusions and recommendations 
of the Commission of Inquiry on Public Service Personnel appointed by 
the Social Research Council. 

BLoop Groups AND BLoop TRANSFUSION. By Alexander S. Wiener. Spring- 
field, Ill.: Charles C. Thomas. Pp. xiv, 220. $4.00. A presentation of 
the important known facts concerning individual differences in blood and 
of the medicolegal applications thereof. 

CasEs ON Ort AND Gas. Second edition. By Victor H. Kulp. St. Paul: West 
Publishing Co. Pp. xiv, 663. $5.50. Primary authorities on and forms 
of oil and gas leases make up over two-thirds of the book. 

CoNTEMPT OF CouRT E LA SPECIFIC PERFORMANCE NEL DrritTo INGLEsE, IL. 
By Michele Gaetano de Rossi. Roma: Vittorio Ferri. Pp. xx, 376. An 
historical and comparative study of the English law with special reference 
to Italian legislation. 

EFFECT OF AN UNCONSTITUTIONAL STATUTE, THE. By Oliver P. Field. Min- 
neapolis: University of Minnesota Press. Pp. xi, 355. $5.00. Only the 
legal effect of judicial determination of the constitutionality of a statute 
is considered. 

EssAYs ON THE LAW AND PRACTICE OF GOVERNMENTAL ADMINISTRATION. In 
Honor of Frank Johnson Goodnow. Edited by Charles G. Haines and 
Marshall E. Dimock. Baltimore: The Johns Hopkins Press. Pp. xvii, 
321. $3.00. Articles by some of the eminent students of President 
Emeritus Goodnow. 

First AMERICAN NEUTRALITY, THE. By Charles S. Hyneman. Urbana: 
University of Illinois. Pp. 178. $2.50. A study of the American under- 
standing of neutral obligations during the years 1792 to 1815. 

History OF THE LaBor MovEMENT IN CA.rForNiA, A. By Ira B. Cross. 
Berkeley: University of California Press. Pp. xi, 354. The events down 
to 1go1 are treated with more detail than those of subsequent years. 

History OF THE LEGAL INCORPORATION OF CATHOLIC CHURCH PROPERTY IN 
THE UNITED STATES (1784-1932), A. By Rev. Patrick J. Dignan. New 
York: P. J. Kenedy & Sons. Pp. vi, 289. $3.00. A history of the juridi- 
cal status of the Catholic Church in the United States. 

INTERNATIONAL Law SITUATIONS WITH SOLUTIONS AND NOTES, 1933. Wash- 
ington: Government Printing Office. Pp. v, 150. An analysis of three 
naval problems. 
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INTERNATIONALES PRIVATRECHT. By Gustav Walker. Wien:. Druck und 
Verlag der Osterr. Pp. xxxviii, 1018. RM 21. 

INTERNATIONALES PRIVATRECHT. Vols. 3,4. By Ernst Frankenstein. Berlin. 
Verlag fiir Staatswissenschaften und Geschichte G. M. B. H. Pp. xxviii, 
599; xxxix, 691. For reviews of the earlier volumes, see Yntema, Book 
Reviews (1927) 40 Harv. L. Rev. 794, (1929) 42 Harv. L. REV. 1092. 

INTERNATIONALPRIVATRECHT. By Max Gutzwiller. Berlin: Georg Stilke. 
Pp. 1517-1664. 

KoMMENTAR ZUM BURGERLICHEN GESETZBUCH. By J. V. Staudinger. Vol. 6 
EINFUHRUNGSGESETZ. Edited by Dr. Leo Raape. Miinchen:. Arthur 
Gellier. Pp. xi, 855. Commentaries on the sections of the German 
Civil Code dealing with the conflict of laws. 

Law AND JUSTICE IN Soviet Russia. By Harold J. Laski. London: Hogarth 
Press. Pp. 44. A lecture on the working of some parts of the Russian 
legal machinery. 

LEGAL Essays IN TRIBUTE TO ORRIN Kip McMurray. Edited by Max Radin 
and A. M. Kidd. Berkeley: University of California Press. Pp. x, 694. 
$5.00. Twenty-four articles by leaders in the legal profession in honor 
of the Dean of the School of Jurisprudence, University of California. 

New Deat 1n Court, Tue. By Morris Duane. Philadelphia: George T. 
Bisel Co. Pp. 93. An impartial picture of the judicial handling of 
problems raised by recent social legislation, painted by a Philadelphia 
lawyer. 

REcUEIL Des Cours 1934—I. Vol. 47. Paris: Recueil Sirey. Pp. 825. 

REPORT OF THE MINNESOTA CrIME COMMISSION, 1934. St. Paul: Minnesota 
Law and Order League, Inc. Pp. 217. Recommendations for criminal 
law reform based upon examination of other crime commission surveys. 

RESTATEMENT OF THE LAw oF CoNnFLICT oF Laws. St. Paul: American Law 
Institute Publishers. Pp. xli, 814. 

STATE IN THEORY AND Practice, THe. By Harold J. Laski. New York: 
The Viking Press. Pp. 299. $3.00. The author’s thesis is that the true 
end of the state is to coerce security for the property owner. 

STUDY OF THE BUSINESS OF THE FEDERAL Courts, A. Part I, Criminal Cases; 
Part II, Civil Cases. American Law Institute. Philadelphia: The 
American Law Institute. Pp. 151, xxxix; 217, xxvii. A series of statistical 
surveys. 

TuHeErt, LAw AND Society. By Jerome Hall. Boston: Little, Brown & Co. 
Pp. xxxv, 360. $3.50. An integrated analysis of the relationship be- 
tween criminal law and the social sciences. 

TWELVE MEN In A Box. By Stanley F. Brewster. Chicago: Callaghan & Co. 
Pp. xiii, 175. An anecdotal primer explaining trial procedure for jurors. 

UNIVERSITY OF ToronTO LAw JouRNAL, THE. Volume 1, No. 1. Toronto: 
University of Toronto Press. Pp. 231. A welcome comrade in the field 
of legal periodicals. 

VALEUR DE LA LIBERTE ET ADAPTATION DE LA REPUBLIQUE. By Joseph Bar- 
thélemy. Paris: Recueil Sirey. Pp. 262. 24 fr. The relation of de- 
mocracy to liberty and nationality. 

VERTRAGSANSPRUCHE DRITTER IM FRANZOSISCHEN REcHT. By Eduard Wahl. 
Berlin: Walter de Gruyter & Co. Pp. ix, 227. RM og. An historical and 
comparative study of the origin of the German and French Civil Codes. 
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